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LIPEZ, Circuit Judge. Individually and on behalf of their

di sabl ed son, Wayne Rose, Jr., Wayne and Donna Rose filed a
conplaint in the district court for the District of Rhode Island
agai nst the Coventry School Departnment and several Coventry
Public School officials in both their individual and official
capacities (collectively, the "School Departnent"” or "Coventry")
seeki ng conpensatory and punitive damages and attorneys' fees.
The plaintiffs alleged violations of the Individuals with
Disabilities Act ("IDEA"), 20 U S.C. 8888 1400-1415, Section 504
of the Rehabilitation Act, 29 U.S.C. 88 794, the Federal G vil
Rights Act, 42 U S.C. 88 1983, the First and Fourteenth
Amendnents, and the Regul ations of the Board of Regents for

El enentary and Secondary Educati on Governing the Speci al
Education of Students with Disabilities (the "Rhode Island

regul ations"). The case was referred to a magi strate judge, who
recommended that the district court grant the defendants' notion
for summary judgnent based on the plaintiffs' failure to exhaust
adm ni strative renedies pursuant to I DEA, 20 U. S. C. 888§
1415(i)(2)(A), 1415(1). The district court adopted this
recommendation. We affirmthe district court's order.

| . Background

Drawi ng upon the thorough opinion of the nagistrate judge, we set
forth the rel evant background. After Wayne Jr. entered the ninth
grade at Coventry Hi gh School in Novenber 1995, his asthma
condition worsened. In response, the school changed air filters
and cl eaning procedures. Wayne Jr.'s condition persisted, and his
physi ci an i nfornmed the school that Wayne Jr. m ght require

addi tional assistance because his asthma interfered with regul ar
attendance. I n Decenber 1995, the school inplenented an initial

I ndi vi dual i zed Educational Plan (the "Plan") providing hone
tutoring for Wayne Jr.'s asthma-rel ated absences as an interim
measure. In March 1996, the school conpleted its educational,
psychol ogi cal, and nedi cal assessnents and devel oped a second

I ndi vi dual i zed Education Pl an, which provided accommbdati ons such
as hone tutoring for asthma-rel ated absences, extended tine to
conpl ete assignnents, and the relocation of Wayne Jr.'s cl asses
to the new wi ng of the building, where he experienced fewer
asthma problens. In May 1996 and August 1996, there were
amendnents to Wayne Jr.'s Plan that allowed himto take exans in

SpecialEdLaw.net - June, 2000 2



a room where he experienced fewer asthma synptons and granted him
an extension until the end of the summer to conplete his class
wor k. Al t hough Wayne Jr.'s parents agreed to the Plan and the
anmendnents, they renmai ned concerned about whether these
nodi fi cati ons woul d be an adequate | ong-term sol ution.

Wayne Jr. resumed school in the fall of 1996. H s asthma probl ens
persisted. In Novenber, Wayne Jr.'s physician suggested that he
attend a different high school. The School Departnent proposed

pl aci ng Wayne Jr. at the Exeter-Wst G eenwich H gh School on a
tenporary basis while Wayne Jr. received a conprehensive

reeval uation, including a psychol ogi cal assessnent. The
plaintiffs objected to the psychol ogical testing and rejected the
proposal. On January 29, 1997, the plaintiffs requested a due
process hearing before the Rhode |sland Conm ssioner for the
Department of Education pursuant to |DEA, 20 U.S.C. 88 1415(f),

al l eging that Coventry had inproperly nade the psychol ogi ca
testing a prerequisite to Wayne Jr.'s transfer. Coventry al so
requested a hearing.

In March 1997, Coventry sent the plaintiffs an anended Pl an
allowing for Wayne Jr.'s transfer to Exeter-Wst G eenw ch High
School . The anmended Pl an provided for a transition period at
Exet er-West Greenwi ch Hi gh School during which Wayne Jr. would
attend regul ar classes and receive tutoring. Meanwhile, the
School Department woul d conduct air-quality tests at Coventry
H gh School. The Plan required Wayne Jr. and his parents to
commt to his attendance of classes and conpl eti on of
assignments. After the ten-week transition period, the Coventry
School Departnent's nmulti-disciplinary team and the Exeter-Wst
Greenwi ch Hi gh School staff would evaluate the placenent. If the
team concl uded that the transfer was successful, the School
Depart ment woul d reconsi der the need for a psychol ogi cal
assessnent. The plaintiffs agreed to the anmended Pl an and both
sides withdrew their request for a due process hearing.

After entering the Exeter-Wst Geenwich Hgh School in Apri

1997, Wayne Jr. experienced academ c difficulty. Meanwhile, the
results of the air tests at Coventry Hi gh School showed that the
air quality was normal. The nulti-disciplinary team reconmended
that Wayne Jr. return to Coventry Hi gh School for the eleventh
grade and remain closely nonitored. Plaintiffs objected to the
team s recommendati on, maintaining that Wayne Jr. had not
received the full anpbunt of tutoring specified in his Plan. After
further nmeetings failed to produce a satisfactory resolution, the
plaintiffs again requested a due process hearing before the Rhode
| sl and Conm ssioner for the Departnent of Education, alleging

t hat Coventry Hi gh School had not followed the terns of the
anmended Pl an.
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On August 19, 1997, the School Departnent offered to place Wayne
Jr. at the Exeter-Wst G eenwi ch H gh School for the el eventh
grade and withdraw the request for a psychol ogi cal assessnment. A
few days | ater, however, the Town of G eenw ch infornmed Coventry
that the Plaintiffs had noved to East G eenwi ch and Wayne Jr.
woul d begin the school year as a special education student at
East Greenwi ch H gh School (not to be confused with Exeter-Wst
Greenwi ch High School, the site of Wayne Jr.'s tenporary

pl acenent). On Septenber 16, 1997, Coventry and the plaintiffs
signed a stipulation wthdraw ng the pending petition for a due
process heari ng.

On Cctober 17, 1997, Wayne and Donna Rose filed their |awsuit,
which was term nated by the court's entry of summary judgnent on
the basis of the plaintiffs' failure to exhaust adm nistrative
renedies. On this appeal, we review the grant of sunmmary judgnent
de novo, see EEOC v. Amego, lInc., 110 F.3d 135, 141 (1st Gr.
1997), and draw all reasonable inferences in favor of the
nonnovi ng party, see Chanpagne v. Servistar Corp., 138 F.3d 7, 8
(1st Cir. 1998).

I1. 1DEA and the Exhaustion Requirenent

| DEA is a conprehensi ve education statute which seeks to ensure
that children with disabilities receive "a free appropriate

public education . . . designed to neet their uni que needs." 20
US C 88 1400(d)(1)(A). IDEA requires state or |ocal agencies
recei ving federal funds under subchapter Il of IDEA to "establish
and maintain procedures . . . to ensure that children with

disabilities and their parents are guaranteed procedural

saf eguards with respect to the provision of free appropriate
public education by such agencies." 1d. 8§ 1415(a); see also
Honig v. Doe, 484 U. S. 305, 310-12 (1988). If parents or

guardi ans believe that the state or | ocal agencies are not
perform ng properly, they may present a conplaint "with respect
to any matter relating to the identification, evaluation, or
educational placenent of the child, or the provision of a free
appropriate public education to such child. " 1d. 8§ 1415(b)(6). A
parent who files a conplaint has the right to an "inpartial due
process hearing"” conducted by either the state or |oca

educati onal agency. 1d. 88§ 1415(f)(1).®

I f the conplainant remains dissatisfied after a due process
hearing, he or she may file a civil action in state or federal
court. See id. 88 1415(i)(2)(A). Before filing suit, however,

| DEA mandates that plaintiffs exhaust admnistrative renedi es

t hrough the due process hearing. This requirenment applies even
when the suit is brought pursuant to a different statute so | ong
as the party is seeking relief that is available under subchapter
Il of IDEA. Section 1415(1) states:
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Nothing in this chapter shall be construed to restrict or limt
the rights, procedures, and renedi es availabl e under the
Constitution, the Anmericans with Disabilities Act of 1990, title
V of the Rehabilitation Act of 1973, or other Federal |aws
protecting the rights of children with disabilities, except that
before the filing of a civil action under such | aws seeking
relief that is also available under this subchapter, the
procedures under subsections (f) and (g) of this section shall be
exhausted to the sanme extent as would be required had the action
been brought under this subchapter.

The purpose of exhaustion is to "enable[] the agency to devel op a
factual record, to apply its expertise to the problem to
exercise its discretion, and to correct its own nmistakes, and is
credited with pronoting accuracy, efficiency, agency autonony,
and judicial econony." Christopher W v. Portsmouth Sch. Comm,
877 F.2d 1089, 1094 (1st Cir. 1989).

The scope of the due process hearing is broad, enconpassing
"conplaints with respect to any matter relating to the
identification, evaluation, or educational placenent of the
child, or the provision of a free appropriate public education to
such child." 1d. 88 1415(b)(6). The plaintiffs alleged

di scrimnation by the School Departnent agai nst Wayne Rose, Jr.,
because it failed to ensure appropriate accommodati on of his
asthma condition at both Coventry H gh School and Exeter-West
Greenwi ch Hi gh School, conditioned Wayne Jr.'s pl acenent at
Exeter-West G eenwi ch Hi gh School on consent to a psychol ogi ca
eval uation, retaliated against Wayne Jr. in response to the
Roses' efforts to enforce his educational rights, and generally
failed to inplenent his Plan. These conplaints relate

unm stakably to the evaluation and educational placenent of Wayne
Rose, Jr., in the Coventry school systemand to the provision of
a free appropriate education there. Absent sonme exception, these
clainms are subject to the | DEA exhaustion requirenent.

I11. Exceptions to the Exhaustion Requirenent

The plaintiffs invoke exceptions to the | DEA exhaustion

requi renent based on the futility of exhaustion and the potenti al
for severe harmto the litigant. Wen Congress adopted the
predecessor statute to IDEA, Senator WIIlians warned that
"exhaustion of the adm nistrative procedures established under
this part should not be required for any individual conplai nant
filing a judicial action in cases where such exhaustion woul d be
futile either as a legal or practical matter." Christopher W,
877 F.2d at 1094 (quoting 121 Cong. Rec. 37416 (1975)). Legal
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doctrine is consistent wwth this warning. A plaintiff does not
have to exhaust admi nistrative renedies if she can show that the
agency's adoption of an unlawful general policy would nake resort
to the agency futile, or that the adnmi nistrative renmedies

af forded by the process are inadequate given the relief sought.
See id. Simlarly, exhaustion is not required where the agency
has prevented the litigant from pursuing the adm nistrative
process. See Pihl v. Massachusetts Dep't of Educ., 9 F.3d 184,
190-91 (1st Cir. 1993).

In addition to the exception for futility, courts may al so
exercise discretion if exhaustion "will not only waste resources
but al so work severe harmupon a litigant." Ezratty v.
Commonweal th of Puerto Rico, 648 F.2d 770, 774 (1st Cir. 1981).
Again, the legal doctrine is consistent with the legislative

hi story, which warns that exhaustion is not necessary when "an
enmergency situation exists (e.g., the failure to take inmedi ate
action will adversely affect a child' s nmental or physi cal

heal th)." Kommi nos v. Upper Saddle River Bd. of Educ., 13 F.3d
775, 778 (3d Cir. 1994) (quoting H R Rep. No. 99-296, at 7
(1985)).

Frankly, we have found it difficult to understand the precise
nature of the plaintiffs' clains to an exception to the
exhaustion requirenment. As best we can divine, the plaintiffs
make three argunments. First, as a matter of |aw, they shoul d not
have to exhaust adm nistrative renedi es because they were the
"prevailing party" in an agreenment with the defendant School
Departnment which resulted in an anmended Plan in April 1997.
Second, it was futile to pursue exhaustion because the school
departnment wthdrew froma due process hearing on two separate
occasi ons. Third, exhaustion would have caused irreparabl e harm
to Wayne Jr. The burden of denobnstrating an exception fromthe
exhaustion requirenent falls on the party seeking to avoid the

requi renent.® See Honig, 484 U.S. at 327. The plaintiffs' clains
are unconvi nci ng.

A. Prevailing Party

This argunent is the strangest of the three, and hence the nost
difficult to understand. The prevailing party concept relates to
clains for attorneys' fees when statutes provide for them Not
surprisingly, IDEA refers to the concept of a prevailing party
only inits provision authorizing an award of attorneys' fees to
the parents of a disabled child who is the prevailing party. See
20 U.S.C. 88 1415(i)(3)(b). Borrow ng the | anguage of the
prevailing party provision but ignoring the usual | egal
significance of the phrase, the Roses seemto argue the foll ow ng
logic: 1) they wanted their son placed at the Exeter-Wst
Greenwi ch High School; 2) they "prevailed" in this desire when
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Coventry agreed to this request and anended the Plan for Wayne
Jr.; 3) having prevailed, there was no further renmedy avail abl e
to them through | DEA s due process hearing when the School
Department said Wayne Jr. should return to the Coventry Hi gh
School ; and 4) they should therefore be allowed to go directly to
court to seek damages for the failure of the School Departnent to
abi de by the agreenent reflected in the amended Pl an.

The Roses offer no | egal authority in support of their prevailing
party argument. Wthout suggesting in any way that the argunent
has nerit, we conclude that the argunent fails because the Roses
m scharacterize the nature of their agreenent with the Schoo
District which resulted in the anended Plan of April 1997. That

Pl an provided for a tenporary placenent of Wayne Jr. at Exeter-
West Greenwi ch H gh School, with the duration of the placenent to
be reeval uated based on Wayne Jr.'s academc perfornmance and the
results of air quality tests. Under the Plan, Wayne Jr. renmi ned
classified as a Coventry H gh School student.

When the nulti-disciplinary teamrecomrended Wayne Jr.'s return
to Coventry Hi gh School based on their assessment of his academ c
performance and the results of the air quality tests, the School
Departnment did not violate any agreenent by engaging in such a
reeval uation. Moreover, such reevaluation is consistent with the
framework of IDEA itself which requires reeval uation of the

di sabled child, "if conditions warrant a reevaluation or if the
child s parent or teacher requests a reevaluation, . . . ." ld.
88 1414(a)(2)(A). If the Roses did not like the results of the
reeval uation, they could do what they in fact did -- file a
request for a due process hearing to challenge the reeval uation.
Their decision to abandon that process does not entitle themto
claimthat the administrative process was futile.

B. Wthdrawal Fromthe Due Process Heari ngs

| gnoring their own decisions, the plaintiffs argue that the
defendants' withdrawal fromthe due process hearing on two

di fferent occasions rendered exhaustion futile. In fact, however,
the plaintiffs and the School Departnent both w thdrew fromthe
due process proceedi ngs. Both sides withdrew their first request
for a due process hearing after the School Departnent anended
Wayne Jr.'s Plan to allow for tenporary placenment at Exeter-Wst
G eenwi ch Hi gh School. The School Department and the plaintiffs
then stipulated in witing to the withdrawal of the second
petition for a due process hearing.

Moreover, at all times the plaintiffs retained the right to
pursue a due process hearing despite the School Departnent's

wi thdrawal of its own hearing requests. |LCEA specifically grants
parents the right to unilaterally initiate a due process hearing.
See 20 U.S.C. 88 1415(f)(1). The defendants' wi thdrawal of the
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request for a due process hearing did not render the
adm ni strative process futile.

C. Irreparable Harm

The plaintiffs claimthat exhaustion of adm nistrative renedies
woul d have caused irreparable harmto Wayne Jr. in the sense that
he woul d have experienced ill health effects and absences from
school if forced to return to Coventry High School while the due
process hearing was conducted. The exception for irreparable harm
"is to be sparingly invoked." Komninos v. Upper Saddle River Bd.
of Educ., 13 F.3d 775, 779 (3d Cr. 1994). Consistent with this
principle, the Third Crcuit has required plaintiffs to "provide
affidavits from conpetent professionals along with other hard

evi dence that the child faces irreversible danmage if the relief
is not granted.” 1d.; see also Koster v. Frederick County Bd. of
Educ., 921 F. Supp. 1453, 1456 (D. Md. 1996) (refusing to grant
an exception for irreparable harmwhere the plaintiffs provided
no evidence that their disabled son woul d have been subject to
severe harm from exhaustion of the adm nistrative process).

The Roses failed to provide evidence that Wayne Jr. woul d have
experienced severe harmif he returned to Coventry Hi gh School,
despite the School Departnent's test results finding normal air
guality at Coventry. The Roses also failed to denonstrate a

i kel i hood that Wayne Jr. would have so many asthma-rel ated
absences while awaiting the due process hearing as to cause
"irreversi bl e damage" to either his health or education. They
coul d not succeed with their demand for an exhaustion exception
wi t hout such evi dence.

| V. Concl usion

Because the plaintiffs failed to exhaust their admnistrative
remedi es, the district court correctly granted the defendants’
notion for summary judgnent.

Affirnmed.

1. | DEA mandates specific procedures for the due process hearing. Al parties have the right to
present evidence and to confront, cross-exanine, and conpel the attendance of wi tnesses; the
right to be acconpanied and advi sed by counsel and by individuas with special know edge or
training with respect to the problens of children with disabilities; the right to a witten, or
at the option of the parents, electronic verbatimrecord of such hearing; and the right to a
witten or, at the option of the parents, electronic findings of fact and decisions. See 20

U. S.C. 88 1415(h). The hearing officer nmay not be an enployee of the state or |ocal educational
agency involved in the care or education of the disabled child. See id. 8§ 1415(f)(3).

2. In a perfunctory manner, the plaintiffs suggest in their brief that exhaustion was futile
because they could not recover nonetary damages, the sole relief requested, through a due process
hearing. W do not address this conplex issue under "the settled appellate rule that issues
adverted to in a perfunctory manner, unacconpani ed by sone effort at devel oped argunentation, are
deemed wai ved." See United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990).




