NONDISCRIMINATION ON THE BASISOF HANDICAP IN
PROGRAMSAND ACTIVITIESRECEIVING OR BENEFITING
FROM FEDERAL FINANCIAL ASSISTANCE

34 C.F.R. Part 104

SUBPART A—GENERAL PROVISIONS

Sec. 104.1 Purpose

The purpose of this part is to effectuate Sec. 504 of the Rehabilitation Act of 1973, which is
designed to eliminate discrimination on the basis of handicap in any program or activity
receiving Federal financial assistance.

Sec. 104.2  Application

This part applies to each recipient of Federal financial assistance from the Departmernt of
Education and to each program or activity that receives or benefits from such assistance.

Sec. 104.3 Definitions

Asused in this part, theterm:

(a) "The Act" means the Rehabilitation Act of 1973, Pub. L.93-112, as amended by the
Rehabilitation Act Amendmentsof 1974, Pub. L. 93516, 29 U.S.C. 794.

(b) "Sec. 504" means Sec. 504 of the Act.

(c) "Education of the Handicapped Act" means that statute as amended by the Education for all
Handicapped Children Ad of 1975, Pub. L. 94-142, 20 U.S.C. 1401 et seq.

(d) "Department” means the Department of Education.

(e) "Assistant Secreary" means the Assistant Secretary for Civil Rights of the Department of
Education.

(f) "Recipient” means any stateor its political subdivision, any instrumentality of a stateor its
political subdivision, any public or private agency, institution, organization, or other entity, or
any person to which Federal finandal assistance is extended directly or through another redpient,
including any successor, assignee or transferee of a recipient, but excluding the ultimate
beneficiary of the assistance.
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(g) "Applicant for assistance" means one who submits an application, request, or planrequired to
be approved by a Department officid or by aredpient as a condition to becoming a recipient.
(h) "Federal financial assistance" means any grant, loan, contract (other than a procurement
contract or a contract of insurance or guaranty), or any other arrangement by which the
Department provides or otherwise makes available assistance in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Real and personal property or any interest in or use of such property, incl uding:

(i) Transfers or leases of such property for less than fair market value or for reduced
consideration; and

(i) Proceeds from asubsequent transfer or lease of such property if the Federal share of itsfair
market value is not returned to the Federal Government.

(i) "Facility" means all or any portion of buildngs, structures, equpment, roads, walks, parking
lots, or other real or persond property or interest in such property.

() "Handicapped peason.” (1) "Handicapped persons’ means any person who (i) has a physical or
mental impairment which substantially limits one or more major life activities, (ii) has arecord
of such an impairment, or (iii) is regarded as having such an imparment.

(2) Asused in paragraph (j)(1) of this section, the phrase:

(i) "Physical or mental impairment” means (A) any physiological disorder or condition, cosmetic
disfigurement, or anaomical |oss affecting one or more of the following body systems:
neurological; musculoskdetal; special sense organs; respiratory, including speech organs;
cardiovascular; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and
endocrine; or (B) any mental or psychological disorder, such as mental retardaion, organic brain
syndrome, emotiond or mental illness, and gecific learning disabilities.

(if) "Maor life adivities" means functions such as caring for one's self, peforming manual tasks,
walking, seeing, hearing, speaking, breathing, learning, and working.

(iii) "Has arecord of such an impairment” means has a history of, or has been misclassified as
having, amental or physical impairment that substantially limits one or more major life
activities.

(iv) "Isregarded as having an impairment” means (A) has aphysical or mental impairment that
does not substantially limit major life activities but that is treated by a recipient as constituting
such alimitation; (B) has a physical or mental impairment that substantially limits mgjor life
activities only as aresult of the attitudes of others toward such impairment; or (C) hasnone of
the impairments defined in paragraph (j)(2)(i) of this section but is treated by arecipient as
having such an impairment.

(K) "Qualified handicapped person” means:

(1) With respect to employment, a handicapped person who, with reasonable accommodation,
can perform the essential functions of the jobin question;

(2) With respect to public preschool elementary, secondary, or adult educational services, a
handicappped person (i) of an age during which nonhandicapped persons are provided such
services, (ii) of any age duringwhich it is mandatory under state law to provide such servicesto
handicapped persons, or (iii) to whom a state isrequired to provide afree appropriate public
education under Sec. 612 of the Education of the Handicapped Act; and

(3) With respect to postsecondary and vocational education services, a handicapped person who
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meets the academic and technical standardsrequisite to admission or paticipation in the

reci pient's education program or activity;

(4) With respect to other services, a handicgoped person who meets theessential eligibility
requirements for the receipt of such services.

(1) "Handicap" means any condtion or characteristic that renders a person a handicapped person
as defined in paragraph (j) of this section.

Sec. 104.4  Discrimination prohibited

(a) General
No qualified handicapped person shall, on the basis of handicap, be excluded from participation
in, be denied the benefits of, or otherwise be subjected to discrimination under any program or
activity which receives or benefits from Federal financial assistance.

(b) Discriminatory actions prohibited
(1) A recipient, in providing any aid, benefit, or service, may not, directly or through contractual,
licensing, or other arangements, on thebasis of handicap:
(i) Deny a qudified handicapped person the opportunity to participate in or benefit from the aid,
benefit, or service;
(ii) Afford aqualified handicapped person an opportunity to perticipate in or bendit from the aid,
benefit, or servicethat is not equal to that aforded others;
(iii) Provide a qualified handicapped person with an aid, benefit, or service that is not aseffective
as that provided to others;
(iv) Provide different or separate aid, benefits, or services to handicapped persons or to any class
of handicapped personsunless such action is necessary to provide qualified handicgoped persons
with aid, benefits, or srvices that are aseffective as those provided to others;
(v) Aid or perpetuate discrimination against a qualified handicapped person by providing
significant assistanceto an agency, organization, or person that discriminates on the basis of
handicap inproviding any aid, benefit, or serviceto benefidaries of the recipients program;
(vi) Deny a qualified handicapped person the opportunity to participate as amember of planning
or advisory boards; or
(vii) Otherwise limit a qualified handicapped person in the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by others receiving an aid, benefit, or service.
(2) For purposes of this part, aids, benefits, and services, to be equally effective, are not required
to produce the identical result or level of achievement for handicapped and nonhandicapped
persons, but must afford handicapped persons equal opportunity to obtain the same result, to gain
the same benefit, or toreach the same levd of achievement, in themost integrated setting
appropriate to the person's needs.
(3) Despite the existence of separate or different programs or activities provided in accordance
with this part, arecipient may not deny a qualified handicapped person the opportunity to
participate in such programs or activities that are not separateor different.
(4) A recipient may not, directly or through contractud or other arrangements, utilize criteria or
methods of administration (i) that have the effect of subjecting qualified handicapped persons to
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discrimination on the basisof handicap, (ii) that have the purpose or efect of defeating or
substantially impairing accomplishment of the objectives of the recipient's program with respect
to handicapped persons, or (iii) that perpetuae the discrimination of another recipient if both
recipients are subject to common administrative control or are agencies of the same State.
(5) In determining the site or location of afacility, an applicant for assistance or a recipient may
not make selections (i) that have the effect of excluding handicapped persons from, denying them
the benefits of, or otherwise subjecting them to discrimination under any program or activity that
receives or benefits from Federal financial assistance or (i) that have the purpose or effect of
defeating or substartially impairing the accomplishment of the objectives of the program or
activity with respect to handicapped pearsons.
(6) Asused in this section, the aid, benefit, or service provided under a program or ectivity
receiving or benefiting from Federal financial assistance includes any aid, benefit, or service
provided in or through afacility tha has been constructed, expanded, altered, leased or rented, or
otherwise acquired, in whole or in part, with Federal financial assistance.

(c) Programs limited by Federal law
The exclusion of nonhandicapped persons from the benefits of a program limited by Federal
statute or executive order to handicapped persons or the exclusion of a specific class of
handicapped persons from a program limited by Federal statute or executive order to a different
class of handicapped personsis not prohibited by this part.

Sec. 1045  Assurancesrequired

(a) Assurances
An applicant for Federal financial assistance for a program or activity to which this part applies
shall submit an assurance, on aform specified by the Assistant Secretary, that the program will
be operated in compliance with this part. An applicant may incorporate these assurances by
reference in subsequent applications to the Department.

(b) Duration of obligation
(2) In the caseof Federal finandal assistance extended in the form of real property or to provide
real property or structures on the property, the assurance will obligatethe recipient or, in the case
of a subsequent transfer, the transferee, for the period during which the real property or structures
are used for the purpose for which Federal financial assistance is extended or for another purpose
involving the provision of similar services or benefits.
(2) In the caseof Federal finandal assistance extended to provide personal property, the
assurance will obligae the recipient for the period during which it retains ownership or
possess on of the property.
(3) In all other cases the assurance will obligate the recipient for the period during which Federal
financial assistance is extended.

(c) Covenants
(1) Where Federal financial assistance isprovided in the form of real property or interest in the
property from the Department, the instrument effecting or recording this transfer shall contain a
covenant running with the land to assure nondiscrimination for the period during which the real
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property is used for a purpose for which the Federal financial assistance isextended or for
another purpose involving the provision of similar srvices or benefits.

(2) Where no transfer of property isinvolved but property is purchased or improved with Federal
financial assistance, the recipient shall agree to include the covenant described in paragraph
(b)(2) of this sectionin the instrument effecting or recording any subsequent transfer of the
property.

(3) Where Federal financial assistance isprovided in the form of real property or interest in the
property from the Department, the covenant shall also includea condition coupled with aright to
be reserved by the Department to revert title to the property in the event of a breach of the
covenant. If atransferee of real property proposes to mortgage or otherwise encumber the real
property as security for financing construction of new, or improvement of existing, facilities on
the property for the purposes for which the property was transferred, the Ass stant Secretary may,
upon request of the transferee and if necessary to accomplish such financing and upon such
conditions as he or she deems appropriate, agree to forbear the exercise of such right to revert
title for so long as the lien of such mortgage or other encumbrance remains effective.

Sec. 104.6 Remedial action, voluntary action, and self-evaluation

(@) Remedial action
(1) If the Assistant Secretary finds that a recipient has discriminated aganst persons on the basis
of handicap in violation of Sec. 504 or this part, the recipient shall take such remedial action as
the Assistant Secretary deems necessary to overcome the effects of the discrimination.
(2) Where arecipien isfound to have discriminated against persons on the basis of handicgp in
violation of Sec. 504 or this part and where another recipient exercises control over the recipient
that has discriminated, the Assistant Secretary, where appropriate, may require @ther or both
recipients to take remedial action.
(3) The Assistant Secretary may, where necessary to overcome the effects of discrimination in
violation of Sec. 504 or this part, require a recipient to take remedia action (i) with regect to
handicapped persons who are no longer participants in the recipient's program but who were
participants in the program when such discrimination occurred or (ii) with respect to handicapped
persons who would have been participants in the program had the discrimination not occurred.
(b) Voluntary action
A recipient may take steps, in addition toany action that is required by this part, to overcomethe
effects of conditions that resulted in limited participation in the recipient's program or activity by
qualified handicapped persons.
(c) Self-evaluation
(1) A recipient shall, within one year of the effective dae of this part:
(i) Evaluate, with the assistance of interested persons, including handicapped persons or
organi zations representing handicapped persons, its current policies and practices and the effects
thereof that do not or may not meet therequirements of this part;
(ii) Modify, after consultation with interested persons, including handicapped persons or
organi zations represanting handicapped persons, any policies and practices that do not meet the
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requirements of this part; and

(iii) Take, after consultation with interested persons, including hand capped persons or
organizations representing handicapped persons, appropriate remedial steps to eliminate the
effects of any discrimination that resulted from adherence to these policies and preactices.

(2) A recipient that employs fifteen or more persons shall, for at least three years following
completion of the evaluation required under paragraph (c)(1) of this section, maintain on file,
make available for public inspection, and provide to the Assistant Secretary upon request: (i) A
list of the interested persons consulted (ii) a description of areas examined and any problems
identified, and (iii) adescription of any modifications made and of any remedial steps taken.

Sec. 104.7  Designation of responsible employee and adoption of grievance procedures

(a) Designation of responsible employee
A recipient that employs fifteen or more persons shall designate & least one person to coordinate
its efforts to comply with this part.

(b) Adoption of grievance procedures
A recipient that employs fifteen or more persons shall adopt grievance procedures that
incorporate appropriae due process standards and that provide for the prompt and equitable
resolution of complaints dleging any action prohibited by this part. Such procedures need not be
established with resped to complaints from applicants for employment or from applicants for
admission to postsecondary educational institutions.

Sec. 104.8 Notice

(a) A recipient that employs fifteen or more persons shall teke appropriate initial and continuing
steps to notify participants, beneficiaries, applicants, and employees, including those with
impaired vision or hearing, and unions or professional organizations hdding collective
bargaining or professional agreementswith the recipient that it does not discriminate onthe basis
of handicap in violation of Sec. 504 and this part. The notification shall state, where appropriate,
that the recipient doesnot discriminate in admission or access to, or treatment or employment in,
its programs and activities. The notification shall also include an idertification of the responsible
employee designated pursuant to 104.7(a). A recipient shall make the initial notification required
by this paragraph within 90 days of the effective date of this part. Methodsof initial and
continuing notification may include the posting of notices, publication in newspapers and
magazines, placement of notices in recipients publication, and distribution of memoranda or
other written communications.

(b) If arecipient publishes or uses recruitment materials or publications containing general
information that it makes available to participants beneficiaries, applicants, or employees, it
shall include in those materials or publications astatement of the policy described in paragraph
(&) of this section. A recipient may meet the requirement of this paragraph eithe by including
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appropriate inserts in existing materials and publications or by revising and reprinting the
materials and publications.

Sec. 1049  Administrative requirementsfor small recipients

The Assistant Secretary may require any recipient with fewer than fifteen employees, or any class
of such recipients, to comply with 104.7 and 104.8, in whole or in pat, when the Assistant
Secretary finds a violation of this part or finds that such compliance will not significantly impair
the ability of therecipient or class of recipients to provide benefits or services.

Sec. 104.10 Effect of state or local law or other requirements and effect of employment
opportunities

(a) The obligation to comply with this part is not obviated or alleviated by the existence of any
state or local law or other requirement that, on the basis of handicgp, imposes prohibitions or
limits upon the eligibility of qualified handicapped persons to receive services or to pradice any
occupation or profession.

(b) The obligation to comply with this partis not obviated or alleviated because employment
opportunities in any occupation or profession are or may be more limited for handicapped
persons than for nonhandicapped persons.

SUBPART B—EMPLOYMENT PRACTICES
Sec. 104.11 Discrimination prohibited

(a) Generd

(1) No qualified handicapped person shall, on the basis of handicap, be subjected to
discrimination in employment under any program or activity to which this part applies.

(2) A recipient that receives assistance under the Education of the Handicapped Act shdl take
positive steps to employ and advance in employment qualified handicgpped persons in programs
assisted under that Act.

(3) A recipient shall make all decisions concerning employment under any program or activity to
which this part applies in a manner which ensures that discrimination on the basis of handicap
does not occur and may not limit, segregate, or classify applicants or employeesin any way that
adversely affects their opportunities or status because of handicap.

(4) A recipient may not participate in a contractual or other relationship that has the efect of
subjecting qualified handicapped applicants or employees to discrimination prohibited by this
subpart. The relationships referred to in thisparagraph includerel ationships with employment
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and referral agencies, with labor unions, with organizations providing or administering fringe
benefits to employees of the recipient, and with organizations providing training and
apprenticeship programs.

(b) Specific activities

The provisions of this subpart apply to:

(1) Recruitment, advertising, and the processing of applications for employment;

(2) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right
of return from layoff and rehiring;

(3) Rates of pay or any other form of compensation and changes in compension;

(4) Job assignments, job dassifications, organizational structures, position descriptions, lines of
progression, and seniority lists;

(5) Leaves of absence, sick leave, or any other leave;

(6) Fringe benefits available by virtue of employment, whether or not administered by the
recipient;

(7) Selection and financial support for training, including apprenticeship, professional meetings,
conferences, and other related activities, and selecti on for leaves of absence to pursue training;
(8) Employer sponsored activities, including social or recreational programs; and

(9) Any other term, condition, or privilege of employment.

(c) A recipient'sobligation to comply with this subpart is not affected by any inconsistent term of
any collective bargaining agreement to whichitisa party.

Sec. 104.12 Reasonable accommodation

(@) A recipient shall make reasonable accommodation to the known physical or mental
limitations of an otherwise qualified handicapped applicant or employee unless the recipient can
demonstrate that the accommodation would impose an undue hardship on the operation of its
program.

(b) Reasonable accommodation may include (1) Making facilities used by employees readily
accessible to and usable by handicapped persons, and (2) job restructuring, part-time or modified
work schedules, acquisition or modification of equipment or devices, the provision of readers or
interpreters, and othe similar actions.

(c) In determining pursuant to paragraph (a) of this section whether an accommaodation would
impose an undue hardship on the operation of a recipient's program, factors to be considered
include:

(1) The overall size of the recipient's program with respect to number of employees, number and
type of facilities, and size of budge;

(2) The type of the recipient's operation, including the composition and structure of the recipient's
workforce; and

(3) The nature and cost of the accommodation needed.

(d) A recipient may not deny any employment opportunity to a qualified handicapped employee
or applicant if the basis for the denial is the need to make reasonable accommodation to the
physical or mentd limitations of the employee or applicant.

CFR - Regulations relating to Section 504 of Rehabilitation Act of 1973 - published by SpecialEdLaw.net - May, 2000 -8-



Sec. 104.13 Employment criteria

(a) A recipient may not make use of any employment test or other selection criterion that screens
out or tends to screen out handicapped personsor any class of handicapped personsunless: (1)
The test score or other selection criterion, as used by therecipient, is shown to bejob-related for
the position in question, and (2) alternative job-related tests or criteriathat do not screen out or
tend to screen out as many handicapped persons are not shown by the Director to be available.
(b) A recipient shall select and administer tests concerning employment so as best to ensurethat,
when administered to an applicant or employee who has a handicegp that impairs sensory, manual,
or speaking skills, thetest results accurately reflect the applicant's or enployee's job ills,
aptitude, or whatever other factor the test purports to measure, rather than reflecting the
applicant's or employee's impaired sensory, manual, or speaking skills (except where those skills
are the factors that the test purports to measure).

Sec. 104.14  Preemployment inquiries

(a) Except as providedin paragraphs (b) and (c) of this section, a recipient may not conduct a
preemployment medical examination or may not make preemployment inquiry of an applicant as
to whether the applicant is a handicapped person or as to the natureor severity of ahandicap. A
recipient may, however, make preemployment inquiry into an applicant's ability to perform
job-related functions.

(b) When arecipient istaking remedial action to correct the effects of past discrimination
pursuant to 104.6(a), when arecipient is taking voluntary action to overcome the efects of
conditions that resulted inlimited participation in itsfederally assisted program or adivity
pursuant to 104.6(b), or when arecipient is taking affirmative acion pursuant to Sec. 503 of the
Act, the recipient may invite applicants for enployment to indicate whether and to what extent
they are hand capped, Provided, That:

(1) Therecipient states clearly on any written questionnaire used for this purpose or makes clear
oraly if no written questionnaire is usad that the information requested is intended for use solely
in connection with its remedial action obligations or its voluntary or affirmative action efforts;
and

(2) Therecipient states clearly that the information is being requested on avoluntary basis, tha it
will be kept confidentid as provided in paragraph (d) of this section, that refusal to provide it
will not subject the applicant or employeeto any adverse treatment, and that it will be used only
in accordance with this part.

(c) Nothing in this sedion shall prohibit a redpient from conditioning an offer of employment on
theresultsof amedica examination conducted prior to the empl oyee's entrance on duty,
Provided, That: (1) All entering employees are subjected to such an examination regardless of
handicap, and (2) theresults of such an examinaion are used only in accordance with the
requirements of this part.

(d) Information oltained in accordancewith this section as to themedical condition or history of
the applicant shall be collected and maintained on separate forms that shall be accorded
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confidentiality as medical records, except that:

(1) Supervisors and managers may beinformed regarding restrictions on the work or duties of
handicapped persons and regarding necessary accommaodations;

(2) First aid and safety personnel may be informed, where appropriate, if the condition might
require emergency treatment; and

(3) Government officids investigating compliance with the Act shall be provided relevant
information upon request.

SUBPART C—PROGRAM ACCESSIBILITY
Sec. 104.21 Discrimination prohibited

No qualified handicapped person shall, becausearecipient's fecilities are inaccessible to or
unusable by hand capped persons, be denied the benefits of, be excluded from participetion in, or
otherwise be subjected to discrimination under any program or activity to which this part applies.

Sec. 104.22  Existing facilities

(a) Program accessibility
A recipient shall operate each program or activity to which this part applies so that the program
or activity, when viewed in its entirety, is readily accessible to handicapped persons. This
paragraph does not require a recipient to make each of its existing facilities or every part of a
facility accessible to and usable by handicapped persons.

(b) Methods
A recipient may comply with the requirements of paragraph (@) of this section through such
means as redesign of equipment, reassignment of classes or other services to accessible
buildings, assignment of aides to beneficiaries, home visits, delivery of health, welfare, or other
social services at aternate accessiblesites, alteration of existing facilities and construction of
new facilities in conformance with the requirements of 104.23, or any other methods that result
in making its program or activity accessible to handicapped persons. A recipient is not required
to make structural changes in existing facilities where other methods are effective inachieving
compliance with paragraph (a) of this section. In choosing among available methodsfor meeting
the requirement of paragraph (@) of thissection, arecipient shall give priority to those methods
that offer programs and activities to handicapped persons in the most integrated setting
appropriate.

(c) Small health, welfare, or other social service providers
If arecipient with fewer than fifteen employees that provides health, welfare, or other social
services finds, after consultation with a handicapped person seeking its services, that there is no
method of complyingwith paragraph (g of this section other than making a significant alteration
in its existing facilities, the recipient may, as an aternative, refer the handicapped person to other
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providers of those services that are accessible.

(d) Time period
A recipient shall comply with the requirement of paragraph (a) of this section within s xty days
of the eff ecti ve date of this part except that where structural changes in facilities are necessary,
such changes shall bemade within three years of the effedive date of this part, but in any event
as expeditioudly as possible.

(e) Transition plan
In the event that structural changes to facilities are necessary to meet the requirement of
paragraph (a) of this section, arecipient shall develop, within six months of the effective date of
this part, atransition plan setting forth the steps necessary to complete such changes. The plan
shall be developed with the assistance of interested persons, including handicapped persons or
organi zations represanting handicapped persons. A copy of the transition plan shall be made
availablefor publicinspection. The plan shall, at a minimum:
(1) Identify physical obstaclesin the recipient's facilities that limit the accessibility of its program
or activity to handicappped persons;
(2) Describe in detail the methods that will be used to make the facilities accessible;
(3) Specify theschedule for taking the steps necessary to achieve full program accessibility and,
if the time period of thetransition plan is longe than one yea, identify thesteps of that will be
taken during each year of the transition period; and
(4) Indicate the person responsible for implementation of the plan.

(f) Notice
The recipient shall adopt and implement procedures to ensure that interested persons, including
persons with impaired vision or hearing, can dbtain information as to the existence and location
of services, activities, and facilities that are accessible to and usable by handicapped persons.

Sec. 104.23 New construction

(a) Design and construction
Each facility or part of afacility constructed by, on behalf of, or for the use of arecipient shall be
designed and constructed in such manner that the facility or part of the facility is readily
accessible to and usalde by handicapped persons, if the construction was commenced after the
effective date of this part.

(b) Alteration
Each facility or part of afacility which is altered by, on behalf of, or for the use of a recipient
after the effective date of this part inamanner that affeds or could affect theusability of the
facility or part of the facility shall, to the maximum extent feasible, be altered in such manner
that the altered portion of the facility is readily accessible to and usable by handicapped persons.

(c) Conformance with Uniform Federal Accessibility Standards
(1) Effective as of January 18, 1991, design, construction, or alteration of buildingsin
conformance with Secs. 3-8 of the Uniform Accessibility Standards (UFAS) (Appendix A to 41
CFR Subpart 101-19.6) shall be deemed to comply with the requirements of this section with
respect to those buildings. Departures from particular technical and scoping requiremernts of
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UFAS by the useof other methods are permitted where substantially equivalent or greater access
to and usability of the building is provided.

(2) For purposes of this section, Sec. 4.1.6(1)(g) of UFAS shall be interpreted to exempt from the
requirements of UFAS only mechanical rooms and other spaces that, because of their intended
use, will not require accessibility to thepublic or beneficiaries or result in the employment or
residence therein of persons with physcal handicaps.

(3) This section does not require recipients to make building alteraions that have little likdihood
of being accomplished without removing or altering a load-bearing structural member.

[45 FR 30936, May 9, 1980; 45 FR 37426, June 3, 1980]

SUBPART D—PRESCHOOL, ELEMENTARY, AND SECONDARY EDUCATION
Sec. 104.31  Application of thissubpart

Subpart D applies to preschool, elementary, secondary, and adult education programs and
activities that receive or benefit from Federal financial assistance and to recipients that operate,
or that receive or benefit from Federd financial assistancefor the operation of, such programs or
activities.

Sec. 104.32 Location and notification

A recipient that operates a public € ementary or secondary educati on program shall annua ly:

(a) Undertake to identify and locate every qualified handicapped person residing in the recipient's
jurisdiction who is not receiving a public educaion; and

(b) Take appropriate steps to notify handicapped persons and their parents or guardians of the
recipient's duty under this subpart.

Sec. 104.33  Free appropriate public education

(a) Generd
A recipient that operates a public elementary or secondary education program shall provide afree
appropriate public education to each qualified handi capped person who isin the recipient's
jurisdiction, regardless of the nature or severity of the person’s handicap.

(b) Appropriate education
(1) For the purpose o this subpart, the provision of an appropriate education is the provision of
regular or specia education and related aids and services that (i) are designed to meet individual
educational needs of handicapped persons asadequately asthe needs of nonhandicgoped persons
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are met and (ii) arebased upon adherenceto procedures that satisfy the requirements of 104.34,
104.35, and 104.36.
(2) Implementation of an individualized education program devel oped in accordance with the
Education of the Handicapped Act is one meansof meeting the standard established in paragraph
(b)(1)(i) of this section.
(3) A recipient may place a handicapped person in or refer such person to a program other than
the one that it operates as its means of carrying out the requirements of this subpart. If so, the
recipient remains regponsible for ensuring that the requirements of this subpart are met with
respect to any handicapped person so placed or referred.

(c) Free educaion

(1) Generd
For the purpose of this section, the provision of afree education is the provision of educational
and related services without cost to the handicapped person or to his or her parents or guardian,
except for those fees that are imposed on non-handicapped persons or their parents or guardian. It
may consist either of the provision of free services or, if arecipient placesa handicapped person
in or refers such person to a program not operated by therecipient as its meansof carrying out
the requirements of thissubpart, of payment for the costs of the program. Funds avalable from
any public or private agency may be used to meet the requirements of this subpart. Nothingin
this section shall be condrued to relieve an insurer or similar third party from an atherwise valid
obligation to provide or pay for services provided to a handicapped person.

(2) Transportation
If arecipient places a handicapped person in or refers such person to a program not operated by
the recipient as its means of carrying out the requirements of this subpart, the recipient shall
ensure that adequate transportation to and from the program is provided at no greater cost than
would be incurred by the person or his or ha parents or guardan if the person were placed in the
program operated by the recipient.

(3) Residential placement
If placement in apublic or private resdential program is necessary to provide a free appropriate
public education to a handicapped person because of his or her hand cap, the program, including
non-medical care and room and board, shall be provided at no cost to the person or his or her
parents or guardian.

(4) Placement of handicapped persons by parents
If arecipient has made available, in conformance with therequirements of this sedtion and
104.34, afree appropriate public education to a handicapped person and the person's parents or
guardian choose to place the person in aprivate school, the recipient is not requiredto pay for the
person's education inthe private school. Disagreements between aparent or guardian and a
recipient regarding whether the redpient has made such a program available or otherwise
regarding the question of financial responsibility are sulject to the due process procedures of
104.36.

(d) Compliance
A recipient may not exclude any qualified handicapped person from a public elanentary or
secondary education after the effective date of this part. A recipient that is not, on the effective
date of thisregulation, in full compliance with the other requirements of the preceding
paragraphs of this section shall meet such requirements at the earliest practicable timeand in no
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event later than September 1, 1978.

Sec. 104.34  Educational sdting

(a) Academic setting
A recipient to which this subpart applies shall educate, or shall provide for the education of, each
gualified handicapped person in its jurisdiction with persons who are not handicapped to the
maximum extent appropriate to the needs of the handicapped person. A recipient shall place a
handicapped person in the regular educaional environment operated by the redpient unlessitis
demonstrated by the recipient that the education of the person in the regular environment with the
use of supplementary aids and services cannot be achieved satisfactorily. Wheneve arecipient
places a person in asetting other than theregular educational environment pursuant tothis
paragraph, it shall take into account the proximity of the alternate setting to the person’'s home.

(b) Nonacademic settings
In providing or arranging for the provision of nonacademic and extracurricular services and
activities, including meals, recess periods, and the services and activities set forth in
104.37(a)(2), arecipient shall ensure that handicapped persons participate with nonhandicapped
persons in such activities and services to the maximum extent appropriate to the needs of the
handicapped person in question.

(c) Comparable facilities
If arecipient, in compliance with paragraph (a) of thissection, operates afacility that is
identifiable as being for handicapped persons, the recipient shall ensure that the faality and the
services and activities provided therein arecomparable to the other facilities, services, and
activities of the reapient.

Sec. 104.35 Evaluation and placement

(a) Preplacement evaluation
A recipient that operates a public elementary or secondary education program shall conduct an
evaluation in accordance with the requirements of paragraph (b) of this section of any person
who, because of handicap, needs or is believed to need special education or related services
before taking any action with respect to theinitial placement of the person in aregular or special
education program and any subsequent significant change in placement.

(b) Evaluation procedures
A recipient to which thissubpart applies shall establish standards and procedures for the
evaluation and placement of persons who, because of handicap, need or are believed to need
special education or related services which ensure that:
(1) Tests and other evaluation materials have been validated for the specific purpose for which
they are used and are administered by trained personnel in conformance with the instructions
provided by their producer;
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(2) Tests and other evaluation materials include those tailored to assess specific areasof
educational need and not merely those which are designed to provide a single general intelligence
guotient; and
(3) Tests are selected and administered so as best to ensure that, when atest is administered to a
student with impaired sensory, manual, or speaking skills, the test results accurately reflect the
student's aptitude or achievement level or whatever other factor the test purports to measure,
rather than reflecting the student's impaired sensory, manual, or speaking skills (except where
those skills are the factors that the test purports to measure).
(c) Placement procedures
In interpreting evaluation data and in making placement decisions, arecipient shall (1) draw
upon information from a variety of sources, including aptitude and achievement tests, teacher
recommendations, physical condition, social or cultural background, and adaptive behavior, (2)
establish procedures to ensure that information obtained from all such sourcesis documented and
carefully considered, (3) ensurethat the placement dedsion is made by agroup of persons,
including persons knowledgeabl e about the child, the meaning of theevaluation data, and the
placement options, and (4) ensure that the placement decision is made in conformity with 104.34.
(d) Reevaluation
A recipient to which thissection applies shall establish procedures, in accordance with paragraph
(b) of this section, for periodic reevaluation of students who have been provided special
education and related services. A reevaluation procedure consistent with the Education for the
Handicapped Act is onemeans of meeting this requirement.

Sec. 104.36  Procedura safeguards

A recipient that operates a public elementary or secondary education program shall establish and
implement, with respect to actions regarding the identification, evaluation, or educational
placement of persons who, because of handicap, need or are believed to need special indruction
or related services a system of procedural safeguards that includes notice, an opportunity for the
parents or guardian of the person to examinerelevant records, an impartial hearing with
opportunity for participation by the person’s parents or guardian and representation by counsel,
and areview procedure. Compliance with the procedural safeguards of Sec. 615 of the Education
of the Handicapped Ad is one means of meeting this requirement.

Sec. 104.37 Nonacademic services

(a) General
(2) A recipient to which this subpart applies shall provide non-academic and extracurricular
services and activities in such manner as is necessary to afford handicapped students an equal
opportunity for participation in such services and activities.
(2) Nonacademic and extracurricular services and activities may include counseling services,
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physical recreational athletics, transportation, health services, recreational activities, special
interest groups or dubs sponsored by the recipients, referrals to agencieswhich provide
assistance to handicapped persons, and employment of students, including both employment by
the recipient and assigance in making available outside employment.

(b) Counseling services
A recipient to which this subpart applies that provides personal, academic, or vocational
counseling, guidance, or placement services to its students shall provide these services without
discrimination on the basis of handicap. The recipient shall ensure that qualified handicapped
students are not counseled toward more restrictive career objectives than are nonhandicapped
students with similar interests and abilities.

(c) Physical education and athletics
(1) In providing physical education courses and athletics and similar programsand activities to
any of its studerts, arecipient to which this subpart applies may not discriminate on the basis of
handicap. A recipient that offers physical education courses or that operates or sponsors
interscholastic, club, or intramural athletics shall provide to qualified handicapped students an
equal opportunity for participation in these activities.
(2) A recipient may offer to handicapped students physical education and athletic activities that
are separate or different from those offered to nonhandicapped students only if separation or
differentiation is consistent with the requirements of 104.34 and only if no qualified handicapped
student is denied the opportunity to competefor teams or to partidpate in courses that are not
separate or different.

Sec. 104.38  Preschool and adult education programs

A recipient to which this subpart applies that operates a preschool education or day care program
or activity or an adult education program or activity may not, on thebasis of handicap, exclude
qualified handicapped persons from the program or activity and shall take into account the needs
of such persons in determining the aid, benefits, or services to be provided under the program or
activity.

Sec. 104.39  Private education programs

(a) A recipient that operates a private dementary or secondary education program may not, on
the basis of handicap, exclude a qualified hand capped person from such program if the person
can, with minor adjustments, be provided an appropriate education, as defined in 104.33(b)(1),
within the recipient's program.

(b) A recipient to which this section applies may not charge more for the provision of an
appropriate education to handicapped personsthan to nonhandicapped persons except to the
extent that any additional chargeisjustified by a subgantial increase in cost to the recipient.
(c) A recipient to which this section applies that operates special education programs shdl
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operate such programs in accordance with the provisions of 104.35and 104.36. Each recipient to
which this section appliesis subject to the provisions of 104.34, 104.37, and 104.38.

SUBPART E—POSTSECONDARY EDUCATION
Sec. 104.41  Application of thissubpart

Subpart E applies to postsecondary education programs and activities, including postsecondary
vocational education programs and activities, that receive or benefit from Federal financia
assistance and to recipients that operate, or that receive or benefit from Federal financial
assistance for the operation of, such programs or activities.

Sec. 104.42 Admissions and recr uitment

(a) Generd
Qualified handicapped persons may not, on the basis of handicap, be denied admission or be
subjected to discrimination in admission or recruitment by arecipient to which this subpart
applies.

(b) Admissions
In administering its admission policies, a recipient to which this subpart applies:
(1) May not apply limitations upon the number or proportion of handicapped persons who may
be admitted;
(2) May not makeuse of any test or criterion for admission that has a disproportionate, adverse
effect on handicapped persons or any class of handicapped persons unless (i) the test or criterion,
as used by therecipient, has been validated as a predictor of success in the education program or
activity in question and (ii) alternatetests or criteria tha have aless disproportionate, adverse
effect are not shown by the Assistant Secretary to be available.
(3) Shall assure itself that (i) admissions tests are selected and administered so as best to ensure
that, when atest is administered to an applicant who has a handicap tha impairs sensory, manual,
or speaking skills, the test results accurately reflect the applicant's aptitude or achievement level
or whatever other factor the test purports to measure, rather than reflecting the applicant's
impaired sensory, manual, or speaking skills (except where those skills are the factors that the
test purports to measure); (ii) admissions tests that are designed for persons with impaired
sensory, manual, or speaking skills are offered as often and in as timely a manner as are other
admissions tests; and (iii) admissions tests are administered in facilities that, on the whole, are
accessible to handicagpped persons; and
(4) Except as provided in paragraph (c) of this section, may not make preadmission inquiry as to
whether an applicant for admission is a handicgoped person but, after admission, may make
inquiries on a confidential basis as to handicaps that may require accommodation.

(c) Preadmission inquiry exception
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When arecipient is taking remedial action to correct the effects of past discrimination pursuant
to 104.6(a) or when arecipient is taking vduntary action to overcome the effects of conditions
that resulted in limited paticipation in its federally assisted program or activity pursuant to
104.6(b), the recipient may invite applicants for admission to indicate whether and to what extent
they are hand capped, Provided, That:
(1) The recipient states clearly on any written questionnaire used for this purpose or makes clear
oraly if no written questionnaire is usad that the information requested is intended for use solely
in connection with its remedial action obligations or its voluntary action efforts; and
(2) Therecipient states clearly that the information is being requested on a voluntary basis, tha it
will be kept confidentid, that refusal to provide it will not subject theapplicant to any adverse
treatment, and that it will be used only inaccordance with thispart.

(d) Validity studies
For the purpose of paragraph (b)(2) of this section, aredpient may base prediction equations on
first year grades, but shall conduct periodic validity studies against the criterion of overall
success in the education program or activity in question in order to monitor the general validity
of the test scores.

Sec. 104.43 Treatment of students; general

(a) No qualified handicapped student shall, onthe basis of handicap, be excluded from
participation in, be denied the benefits of, or otherwise be subjected to discrimination under any
academic, research, occupational training, housing, health insurance, counseling, financial aid,
physical education, athletics, recreation, transportation, other extracurricular, or other
postsecondary education program or activity to which this subpart applies.

(b) A recipient to which this subpart applies that considers participation by students in education
programs or activities not operated wholly by the recipient as part of, or equivalent to, and
education program or activity operaed by the redpient shall assure itself that the other educaion
program or activity, as awhole, provides an equal opportunity for the participation of qualified
handicapped persons.

(c) A recipient to which this subpart applies may not, on the bads of handicap, exclude any
qualified handicapped student from any course, course of study, or other part of its education
program or activity.

(d) A recipient to which this subpart applies shdl operate its programs and activities in the most
integrated setting appropriate.

Sec. 104.44  Academic adjustments

(a) Academic requirements
A recipient to which thissubpart applies shall make such modifications to itsacademic
requirements as are necessary to ensure that such requirements do not discriminateor have the
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effect of discriminating, on the basis of handicap, against a qudified handicapped appicant or
student. Academic requirements that the recipient can demonstrate are essential to the program of
instruction being pursued by such student or to any direcly related licensing requirement will not
be regarded as discriminatory within the meaning of this section. Modifications may include
changes in the length of time permitted for the completion of degree requirements, substitution of
specific courses required for the completion of degree requirements, and adaptation of the
manner in which specific courses are conducted.

(b) Other rules
A recipient to which thissubpart applies may not impose upon handicapped students other rules,
such as the prohibition of tape recordersin classrooms or of dog guidesin campus buildings, that
have the effect of limiting the participation of handicapped students in the recipient's education
program or activity.

(c) Course examinations
In its course examinations or other procedures for evaluating students academic achievement in
its program, arecipient to which this subpart applies shall provide such methods for evaluating
the achievement of students who have a handicap that impairs sensory, manual, or speaking skills
aswill best ensure that the results of the evduation represents the student's achievement in the
course, rather than reflecting the student's impaired sensory, manual, or speaking skills (except
where such skills are the factors that the test purports to measure).

(d) Auxiliary ads
(1) A recipient to which this subpart applies shall take such steps as are necessary to ensure that
no handicapped student isdenied the benefits of, excluded from participaion in, or otherwise
subjected to discrimination under the education program or activity operated by the recipient
because of the absence of educational auxiliary aids for sudents with impaired sensory, manual,
or speaking skills.
(2) Auxiliary aidsmay include taped texts, interpreters or other effective methods of making
oraly delivered materials availableto students with hearingimpairments, readersin libraries for
students with visual impairments, classroom equipment adapted for use by students with manual
impairments, and other similar services and actions. Recipients need not provide attendants,
individually presaibed devices, reades for personal use ar study, or other devices or services of
apersona nature.

Sec. 104.45 Housing

(a) Housing provided by the recipient
A recipient that provides housing to its nonhandicapped students shall provide comparable,
convenient, and accessible housing to handicgoped students at the same cost as to others. At the
end of the transition period provided for in Subpat C, such housing shall be available in
sufficient quantity and variety sothat the scope of handicapped students' choice of living
accommodationsis, as awhole, comparable to tha of nonhandicapped students.

(b) Other housing
A recipient that assistsany agency, organization, or person in making housing available to any of
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its students shall take such action as may be necessary to assure itself that such housing is, asa
whole, made availablein a manner that does nat result in discrimination onthe basis of handicap.

Sec. 104.46  Financial and employment assistance to students

(a) Provision of financial assistance
(1) In providing financial assistanceto qualified handicapped persons, a recipient to which this
subpart applies may not (i), on the basis of handicap, provide lessassistance than is provided to
nonhandicapped persons, limit eligibility for assistance, or otherwise discriminate or (ji) assist
any entity or person that provides assistance to any of the recipient's students in a manner that
discriminates against qualified handicapped persons on the basis of handicap.
(2) A recipient may administer or assist in theadministration of scholarships, fellowships, or
other forms of financial assistance established under wills, trusts, bequests, or similar legal
instruments that requireawards to be made on the basis of factors that discriminate or have the
effect of discriminating on the basis of handicap only if the overall effect of the award of
scholarships, fellowships, and other forms of financial assistance is not discriminatory on the
basis of handicap.

(b) Assistance in making available outside employment
A recipient that assistsany agency, organization, or person in providing employment
opportunities to any of its students shall assure itself that such employment opportunities, as a
whole, are made available in amanner that would not violate Subpart B if they wereprovided by
the recipient.

(c) Employment of students by recipients
A recipient that employs any of its students may not do so in a manner that violates Subpart B.

Sec. 104.47 Nonacademic services

(a) Physical education and athletics
(1) In providing physical education courses and athletics and similar programsand activities to
any of its studernts, a recipient to which this subpart applies may not discriminate on the basis of
handicap. A recipient that offers physical education courses or that operates or sponsors
intercollegiate, club, or intramural athletics shall provide to qualified handicapped students an
equal opportunity for participation in these activities.
(2) A recipient may offer to handicapped students physical education and athletic activities that
are separate or different only if separation or differentiation is consistent with the requirements of
104.43(d) and only if no qualified handicgpped student is denied the opportunity to compete for
teams or to participatein courses that arenot separate or different.

(b) Counseling and placement services
A recipient to which this subpart applies that provides personal, academic, or vocational
counseling, guidance, or placement services to its students shall provide these services without
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discrimination on the basis of handicap. The recipient shall ensure that qualified handicapped
students are not counseled toward more restrictive career objectives than are nonhandicapped
students with similar interests and abilities. This requirement does not predude a recipient from
providing factual information about licensing and certification requirements that may present
obstacles to handicapped personsin their pursuit of particular careers.

(c) Social organizations
A recipient that provides significant assistance to fraternities, sororities, or similar organizations
shall assure itself that the membership practices of such organizations do not permit
discrimination otherwise prohibited by this subpert.

SUBPART F—HEALTH, WELFARE, AND SOCIAL SERVICES
Sec. 104.51 Application of thissubpart

Subpart F applies to hedth, welfare, and other social service programs and activities that receive
or benefit from Federal financial assistance and to recipients that operate, or that receive or
benefit from Federd financial assistancefor the operation of, such programs or adivities.
Sec. 104.52 Health, welfare, and other social services

(a) Generdl
In providing hedth, welfare, or other social services or benefits, a recipient may not, on thebasis
of handicap:
(1) Deny a qualified handicapped person these benefits or services,
(2) Afford a qualified handicapped person an opportunity to receive benefits or rvicesthat is
not equal to that offered nonhandicapped persons;
(3) Provide a qualified handicapped person with benefits or services that are not as effective (as
defined in 104.4(b)) as the benefits or services provided to others;
(4) Provide benefits or services in a manner that limits or has the effect of limiting the
participation of qualified handicapped persons or
(5) Provide different or separate benefits or services to handicapped persons except where
necessary to provide qualified handicapped persons with benefits and services that are as
effective as those provided to others.

(b) Notice
A recipient that provides notice concerning benefits or servicesor written material concerning
waivers of rights or consent to treatment shall take such steps as are necessary to ensure that
qualified handicapped persons, including thosewith impaired sensory or speaking skills, are not
denied effective notice because of their handicap.

(c) Emergency treatment for the hearing impaired
A recipient hospital that provides health services or benefits shall establish a procedure for
effective communication with persons with impaired hearing for the purpose of providing
emergency health care.

(d) Auxiliary ads
(1) A recipient to which this subpart applies tha employs fifteen or more persons shall provide
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appropriate auxiliary aids to persons with impaired sensory, manual, or speaking skills, where
necessary to afford such persons an equal opportunity to benefit from the sarvice in question.
(2) The Assistant Secretary may require recipients with fewer than fifteen employees to provide
auxiliary aids where the provision of aidswould not significantly impair the ability of the
recipient to provide itsbenefits or services.

(3) For the purpose o this paragraph, auxiliary aids may include brailled and tgoed material,
interpreters, and othe aids for persons withimpaired hearing or vision.

Sec. 104.53 Drug and alcohol addicts

A recipient to which thissubpart applies that operates a general hospital or outpatient fecility
may not discriminae in admission or treatment against a drug or acohol abuser or alcoholic who
is suffering from amedical condition, because of the person'sdrug or alcohol abuseor
alcoholism.

Sec. 104.54 Education of institutionalized per sons

A recipient to which thissubpart applies and tha operates or supervises a program or adivity for
persons who are institutionalized because of handicap shall ensure that each qualified
handicapped person, as defined in 104.3(k)(2), in its program or activity is provided an

appropriate education, as defined in 104.33(b). Nothing in this section shall be interpreted as
altering in any way the obligations of recipients unde Subpart D.

SUBPART G—PROCEDURES
Sec. 104.61 Procedures

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 apply to thispart.
These procedures are found in 100.6-100.10 and Part 101 of thistitle.
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APENDIX A TO PART 104—ANALY SIS OF FINAL REGULATION

Subpart A—General Provisions
Definitions:

1. " Recipient"
Sec. 104.23 contdns definitions used throughout the regulation.
One comment requested that the regul ation specify that nonpublic elenentary and secondary schools that are not otherwise
recipients donot become recipients by virtue of thefact their students participate in certain federdly funded programs. The
Secretary believes it unnecessary to amend the regulation in thi s regard, because almost identical language in the Depart ment's
regulations implementing title VI and title IX of the Education Amendments of 1972 has consistently been interpreted soas not
to render such schools recipients. These shools, however, are indirectly subject to the substantive requirements of this regulation
through the application of 104.4(b)(iv), which prohibits recipients from assisting agenciesthat discriminate on the bass of
handicap in providing services to beneficiaries of the recipients programs.

2. " Federal financial assistance”
In 104.3(h), defining federal financid assistance, a clarifying change has been made: procurement contracts are ecifically
excluded. They are covered, however, by the Department of Labor's regulation under Sec. 503. The Department has never
considered such contracts to be contractsof assistance; the explicit exemption has been added only to avoid possible confusion.
The proposed regulation's exemption of contracts of insurance or guaranty hasbeen retained. A number of commentsargued for
its deletion on the ground that Sec. 504, unlike title VI and titlel X, contains no statutory exemption for such contracts. Thereis
no indication, however, in the | egidative history of the Rehabilitation Act of 1973 or of the amendments to that Act in 1974, that
Congress intended Sec. 504 to have a broader application, in terms of federal financial assistance, than other civil rights statutes.
Indeed, Congress directed that Sec. 504 be implemented in the same manner astitles VI and IX . In view of the long established
exemption of contracts of insurance or guaranty under title VI, we think it unlikely that Congressintended Sec. 504 to apply to
such contracts.

3. "Handicapped person"
Sec. 104.3(j), which definesthe class of persons proteded under the regulation, hasnot been substantially changed. The
definition of handicapped person in paragraph (j)(1) conforms to the statutory definition of handicapped person that is applicable
to Sec. 504, as =t forth in Sec. 111(a) of the Rehabilitation Act Amendments of 1974, Pub. L. 93-516.
Thefirst o the three parts of the gatutory and regulatory definition indudes any pason who has aphysical or mental impairment
that substantially limits one or moremajor lifeactivities Paragraph (j)(2)(i) further definesphysical or mental impairments. The
definition does not set forth a list of specific diseases and conditions that congitute physical or mentd impairments because of
the difficulty of ensuring the comprehensiveness of any such list. The term includes, however, such diseases and conditions as
orthopedic, visual, speech, and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retardation, emotional illness, and, as discussed below, drug addiction and a coholism.
It should be emphasized that a physical or mental impairment does not constitute a handicap for purposes of Sec. 504 unlessits
severity issuch that it resultsin a substantial limitation of one or more mgjor life activities. Several comments observed the lack
of any definition in the proposed regulation of the phrase "substantially limits." The Department does not believe that a definition
of thisterm is possible at thistime.
A related issue raised by several comments is whether the definition of handicapped pason is unreasonably broad. Comments
suggested narowing the definition in various ways. The most common recommendation was that only "traditional™ handicaps be
covered. The Department continues to believe, however, that it has no flexibility within the gatutory definition to limit the tam
to persons who have those severe, permanent, or progressive conditions that aremost comnonly regarded as handiceps. The
Department intends, however, to gve particular attention in its enforcement of Sec. 504 to eliminating discrimination against
persons with the severe handicaps that were the foaus of concernin the Rehabilitation Act of 1973.
The definition of handicapped person a soincludes spedfic limitations on wha persons areclassified as handicapped under the
regulation. The first of the three parts of the definition specifies that only physical and mental handicaps are included. Thus,
environmental, cultural , and economic di sadvant age are not in themselves covered; nor are prison recor ds, age, or homosex uality.
Of coursg, if a person who hasany of these characteristics also has a physical or mental handicap, the person is included within
the definition of handicapped person.
In paragraph ()(2)(i), physical or mental impaiment is defined to include, among other impairments, specific learning
disabilities. The Department will interpret the term asit is used in Sec. 602 of the Education of the Handicapped Act, as
amended. Paragraph (15) of Sec. 602 uses the term "specific learning disabilities" to describe such conditions as perceptual
handicaps, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia.
Paragraph (j)(2)(i) has been shortened, but not substantivey changed, by the deletion of clause(C), which made explicitthe
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inclusion of any condition which is mental or physical but whose precisenature is not at present known. Clauses(A) and (B)
clearly comprehend such conditions.

The second part of the statutory and regulatory definition of handicapped person includes any person who has arecord of a
physical or mental impairment tha substantially limitsa major life activity. Under the definition of "record" in paragraph

() (2)(iii), persons who have a history of a handicapping condition but no longer have the condition, as well as persons who have
been incorredly classfied as having such a condition, are protected from d scrimination under Sec. 504. Frequently oacurring
examplesof the fird group are persons with histories of mental or emotional illness, heart diseas, or cancer; of the second group,
persons who have been milassified as mentally retarded.

The third part of the statutory and regulatory definition of handicapped person i ncludes any person who is regarded as having a
physical or mental imparment that substantially lirmits one or more major lifeactivities. It includes many persons who are
ordinarily considered to be handicapped but who do not technically fall within the first two parts of the statutory definition, such
as persons with alimp. This part of the definition al so includes some persons who might not ordinarily be considered
handicapped, such as persons with disfiguring scars, as well aspersons who have no physical or mental impairment but are
treated by arecipient & if they were handicapped.

4. Drug addicts and alcoholics
As was thecase during the first comment period, the issue of whether to include drug addictsand al coholicswithin the definition
of handicapped person was of mgor concern to many commenters. The arguments presented on each side of the issue wae
similar during the two comment periods, as was the preference of commenters for exclusion of this group of persons. While some
commentsreflected misconceptions about the implications of including alcoholics and drug addicts within the scope of the
regulation, the Secretary understandsthe concerns that underlie the comments on this question and recognizes that application of
Sec. 504 to active alcoholics and drug addictspresents sensitive and difficult questions that must be taken into account in
interpretation and enforcement.
The Secretay has carefully examined the issue and has obtaned alegal opinion from the Attorney General. That opinion
concludes that drug addiction and alcoholismare "physcal or mental impairments” within the meaning of Sec. 7(6) of the
Rehabilitation Act of 1973, a amended, and that drug addicts and al coholics are theref ore handicapped for purposes of Sec. 504
if their impairment substantially limits one of their major life activities. The Secretary therefore believes tha he is without
authority to exclude theseconditions from the definition. There is a medicd and legal consensus that dcoholism and drug
addiction are diseases, although there is disagreement as to whether they are primarily mental or physical. In addition, while
Congress did not focus specifically on the problems of drug addiction and alcohol ism in enacting Sec. 504, the committees that
considered theRehabilitation Act of 1973 were made avare of theDepartment's long-standing practice of treating addicts and
a coholics as handicapped individuals eligiblefor rehabilitation services under the Vocational Rehabilitation Act.
The Secretary wishesto reassurerecipients that inclusion of addicts and alcoholics within the scope of the regulation will not
lead to the consequences feared by many commenters. It cannot be emphadzed too strongy that the gatute and theregulation
apply only to discriminaion against qualified hand capped persors solely by reason of ther handicap. The fact that drug
addiction and alcoholism may be handicaps d oes not mean that these conditions must be ignored in determining whether an
individual is qualified for services or employment opportunities. On the contrary, arecipient may hold adrug addict or alcoholic
to the same standard of performance and behavior to which it holds others even if any unsatisfactory performanceor behavior is
related to the person's drug addiction or alcoholism. In other words, while an alcoholic or drug addict may not be denied services
or disqualified from employment olely because of his or ha condition, the behavioral manifestations of the condtion may be
taken into account in determining whethe he or sheis qudified.
With respect to the employment of a drug addict or alcohalic, if it can be shown that the addiction or alcoholism prevents
successful performance of the job, the person need not be provided the employment opportunity in question. For exanyple, in
making employment decisions, a recipient may judge addictsand al coholicson the same basis it judges all other appicants and
employees. Thus, aredpient may consider for dl applicants including drug addicts and al coholicspast personnel records,
absenteeism, disruptive, abusive, or dangerous behavior, violations of rules and unsatisfactory work performance. Moreover,
employers may enforce rules prohibiting the possession or useof alcohol or drugsin the work-place provided that such rules are
enforced against all employees.
With resped to other services, the inplications of coverage, of alcoholics and drug addids are two-fold: first, no person may be
excluded from services solely by reason of thepresence or history of these conditions; second, to the extent that the
manifestations of the condition prevent the person from meetingthe basic eligibility requirements of the program or cause
substantial interferenae with the opeation of the program, thecondition may be taken into consideration. Thus, a college may not
exclude an addict or alcoholic as a student, on the basis of addiction or alcoholism, if the person can successfully participate in
the education program and complies with the rules of the collegeand if his or ha behavior doesnot impede the performance of
other students.
Of great concern to many commenters was the question of what effect the inclusion of drug addicts and acoholics as
handicapped persons would have on school disciplinary rules prohibiting the use or possession of drugs or alcohol by students.
Neither such rules nor their application to drug aldicts or alcohalicsis prohibited by this regulation, provided that the rules are
enforced evenly with respect to all students.
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5. " Qualified handicapped person'
Paragraph (k) of 104.3 defines the term "qualified handicapped person.” Throughout the regulaion, this termis used instead of
the statutory term "otherwise qualified handicapped person." The Department believes that the omission of the word "otherwise"
isnecessay in order to comport with the intent of the statute because, readliterally, "otherwis" qualified handicapped persons
include persons who are qualified except for their handicap, rather than in spiteof their handicap. Under such aliteral reading, a
blind person possessing all the qualificaions for driving a bus except sight could be said to be "otherwise qudified" for the job of
driving. Clearly, such aresult was not intended by Congress. In all other respects, the terms "qualified" and "ot herwise qualified"
are intended to be interchangeable.
Sec. 104.3(k)(1) defines a qualified handicapped person with respect to employment as a handicapped person who can, with
reasonable accommodation, perform the essential functions of the job in question. The term "essential functions' does not appear
in the corresponding provision of the Depattment of Labor's Sec. 503 regulation, and a few commentersobjected to itsinclusion
on the ground that a handicapped peson should be able to performall job tasks However, the Department believesthat inclusion
of the phrase is useful in emphasizing that handicapped persons should not be disqualified simply because they may have
difficultyin performing tasks tha bear only amarginal relationship to aparticular job. Further, weare convinced that inclusion
of the phraseis not inconsigent with the Department of Labor'sapplication of its definition.
Certain commenters urged that the definition of qualified handicepped person be amended so as explicitly to place upon the
employer the burden of showingthat a particular mental or physical characteristic is essential. Because the same result is
achieved by the requirement contained in paragraph (3 of 104.13, which requires an employer to establish that any selection
criterion tha tends to screen out handicapped personsis job-related, tha recommendation has not been followed.
Sec. 104.3(k)(2) defines qualified handicapped person, with respect to preschool, elementary, and secondary programs, in terms
of age. Severa commenters recommended that eligibility for the services be based upon the standard of substantial benefit, rather
than age, because of the need of many handicapped children for early or extended servicesif they are to have an equal
opportunity to benefit from education programs. No change has been made in this provisi on, again because of the extreme
difficulties in adminidration that would result from the choiceof the former standard. Under the remedial action provisions of
104.6(a)(3), however, persors beyond the age limitsprescribed in 104.3(k)(2) may in appropriate cases be required to be
provided services that they were formerly denied because o arecipient's violation of Sec. 504.
Sec. 104.3(k)(2) states tha a handicapped person is qualified for preschool, elementary, or scondary savices if the person is of
an age at which nonhandicapped persons areeligible for such services or at which State law mandates the provision of
educational services to handicapped persons. In addition, the extended age ranges for which recipients must provide full
educational opportunity to al handicapped personsin order to be eligible for assistance under the Education of the Handicapped
Act generdly, 3-18 as o Septemba 1978, and 3-21 as of Septembe 1980 are incorporated by reference inthis paragraph.
Sec. 104.3(k)(3) defines qudified handicapped person with respect to postsecondary educationd programs. As revisad, the
paragraph means that both academic and technical standards must be met by applicants to these programs. The term "technical
standards' refers to dl nonacademic admissions criteriathat are esential to participation in theprogram in question.

6. General prohibitions against discrimination
Sec. 104.4 contains general prohibitions against disaimination applicable to all recipientsof assistance from this Department.
Paragraph (b)(1)(i) prohibits the exclusion of qualified handicapped persons from aids, benefits, or services, and paragraph (ii)
requires that equal opportunity to participateor benefit be provided. Paragraph (iii) requires that services provided to
handicapped persons be as effedive as those provided to the nonhandicapped. In paragraph (iv), different or separate services are
prohibited except when necessary to provide equally effedive benefits.
In this context, the term "equally effective," defined in paragraph (b)(2), isintended to encompass the concept of equivalent, as
opposed to identical, services and to acknowledge the fact that in order to meet the individual needs of handicapped persons to
the same extent that thecorresponding needs of nonhandicapped persons are met, adjustmentsto regular programs or the
provision of different programs may sometimes be necessary. Thisstandard parallels the one established under title VI of Civil
Rights Act of 1964 with respect to the provisi on of educational services to students whose primary language is not English. See
Lau v. Nichols, 414 U.S. 563 (1974). To be equally effective, however, an d@d, benefit, or service need not produce equal resullts;
it merely must afford an equal opportunity to achieve equal results.
It must be emphasized that, dthough separate services must be required in some instances, theprovision of unnecessarily
separate or different services is discriminatory. Theaddition to paragraph (b)(2) of the phrase "in the most integrated setting
appropriated to the person's needs" isintended to reinforce this general concept. A new paragraph (b)(3) has dso been added to
104.4, requiring recipients to give qualified handicapped persons the option of participating in regular programs despite the
existenceof permissbly separae or diffaent programs. The requirement has been reiterated in 104.38 and 104.47 in connection
with physical education and athletics programs.
Sec. 104.4(b)(1)(v) prohibits arecipient from supporting another entity or person that subjects participants or employeesin the
recipient's program to discriminati on on the basis of handicap. This section would, for example, prohibit financial support by a
recipient to acommunity recreational group or to a professional or socia organization that discriminates against handicapped
persons. Anong the criteiato be considered in each case are thesubstantiality of the rdationship between the recipient and the
other entity, including financial support by the recipient, and whether the other entity's ctivities relate so closly to the
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recipient's program or activity that they fairly should be considered activities of the recipient itself. Paragraph (b)(1)(vi) was
added in response to comment in order to make explidt the prohibition against denying qualified handicapped persons the
opportunity to serve on planning and advisory boards responsible for guiding federdly assisted programsor activities.

Several comments appeared to interpret 104.4(b)(5), which proscribes discriminatory site seledion, to prohibit arecipient that is
located on hilly terrain from erecting any new buildings at its present site. That, of course, is not the case. This paragraph is not
intended to applyto construction of additional buildings at en existing ste. Of course, any sud facilities must be made
accessiblein accordancewith the requirements of 104.23.

7. Assurances of compliance
Sec. 104.5(a) requires arecipient to submit to the Assistant Secretary an assurance that each of its programs and activities
receiving or benefiting from Federal financial asdstance from this Department will be conducted in compliance with this
regulation. Many commenters also sought relief from the pgoerwork requirements imposed by the Department's enforcement of
its various civil rights responsihiliti es by requesting the Department to issue one form incorporating title VI, title IX, and Sec.
504 assurances. The Secretary is sympathetic to this request. While it is not feasible to adopt a single civil rights assurance form
at thistime, the Office for Civil Rights will work toward that goal.

8. Privaterights of action

Several comments urged that the regulation incorporate provision granting beneficiaries a private right of action against
recipients under Sec. 504. To confer such aright is beyond the authority of the executive branch of Government. Thereiis,
however, case law holding tha such aright exists. Lloyd v. Regional Transportation Authority, 548 F. 2d 1277 (7th Cir. 1977);
see Hairston v. Drosick, Civil No. 75-0691 (S.D. W. Va.,, Jan. 14, 1976); Gurmankin v. Castanzo, 411 F. Supp. 982 (E.D. Pa.
1976); cf. Lau v. Nichols, supra.

9. Remedial action

Where therehas been a finding of disaimination, 104.6 requires arecipient to take remedial action to overcome the effects of the
discrimination. Actions that mght be required under paragraph (a)(1) include provision of servicesto persons previously
discriminated against, reinstatement of employees and development of aremedial action plan. Should arecipient fail to take
required remedial action, the ultimate sanctions of court action or termination of Federal financial assstance may be imposed.
Paragraph (a)(2) extends the responsibility for teking remedial action to arecipient tha exercises control over a noncomplying
recipient. Paragraph (a)(3) also makes clear tha handicapped pasons who arenot in the program at the time that remedial action
is required to be taken may also be the subject of such remedial action. This paragraph has been revised in response to comments
in order to include persons who would have been in the program if discriminatory practices had not existed. Paragraphs (a) (1),
(2), and (3) have also been amended in response to comments to makeplain that, in gopropriate cases, remedial action might be
required to redress clear violations of the statute itself that occurred before the effective dateof this reguation.

10. Voluntary action

In 104.6(b), the term "voluntary adion" has been substituted for the term "affirmative action™" because the useof the latter term
led to some confusion. We believethe term "voluntary adion" more accurately reflects the purpose of the paragraph. This
provision allows action, beyond that required by the regulation, to overcome conditions that led to limited paticipation by
handicapped persons, whethe or not the limited participation was caused by any discriminaory actionson the part of the
recipient. Several commenters urged that paragraphs (a) and (b) be revisal to require remedial action to overcome effects of prior
discriminaory practices regard ess of whether there has been an express finding of discrimnation. The slf-evaluation
reguirement in paragraph (c) accomplishes much the same purpose.

11. Self-evaluation
Paragraph (c) requires recipients to conduct a self-evaluation in order to determine whether their policies or practices may
discriminate against handicapped persons and to take steps to modify any discriminatory polides and practices and their effects.
The Department received many comments approving of the addition to paragraph (c) of a requirement that recipients seek the
assistance of handicapped persons in theself-evaluation process. This paragraph has been further amended to require
consultation with handicapped persons or organizations representing them before recipients undertake the policy modifications
and remedial steps prescribed in paragraphs (c) (ii) and (iii).
Paragraph (c)(2), which sets forth the recordkeeping requirementsconcerning self-evaluation, now applies only to recipients with
fifteen or more employees. This change was made as part of an effort to reduce unnecessary or counterprod uctive administrative
obligations on small recipients. For those recipients required to keep records, the requirements have been made more specific;
records mug include alig of persons consulted and a description of aeas examined, problems identified, and corrective steps
taken. Moreover, the records must be made available for publicinspection.

12. Grievance procedure
Sec. 104.7 requires recipients with fifteen or more employees to designate an individua responsiblefor coordinating its
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compliance efforts and to adopt a grievance procedure. Two changes were made in the section in response to comment. A genera
requirement that appropriate due process procedures be followed has been added. It was decided that the details of such
procedures coud not at this time be specified because of the varied nature of the persons and entities who must esteblish the
procedures and of the programs to whichthey apply. A sentencewas also added to make dear that grievance procedures are not
required to be made available to unsuccessful applicants for empoyment or to applicantsfor admisson to colleges and
universities.

The regulation does not require that grievance procedures be exhausted before recourse is sought from the Department. However,
the Secretay believesthat it is desirable and dficient in many cases for complainants to seek resolutionof their conplaints and
disputes at the local level and therefore encourages them to useavailable grievance procedures.

A number of comments asked whether compliance with this section or the notice requirements of 104.8 could be coordinated
with comparable action required by the title IX regulation. The Department encourages such efforts

13. Notice
Sec. 104.8 (formerly 84.9) setsforth requirements for dissemination of statements of nondicrimination policy by recipiants.
It isimportant that both handicapped persons and the public at large be aware of the obligations of recipients unde Sec. 504.
Both the Department and red pients haveresponsibilitiesin this regard. Indeed the Department intends to undetake a mgor
public information effort to inform persons of their rights under Sec. 504 and this regulation. In 104.8 the Department has sought
to impose a dear obligation on major recipients to notify beneficiaries and employees of the requirements of Sec. 504, without
dictating the precise way in which this notice must be given. At the same time, we have avoided imposing requirements on small
recipients (those with fewer than fifteen employees) that would crege unnecessay and counteproductive pgper work burdens on
them and unduly stretch the enforcement resources of the Department.
Sec. 104.8(a), as simplified, requires recipients with fifteen or more employees to take appropriate steps to notify beneficiaries
and employees of the recipient's obligations under Sec. 504. The last sentence of 104.8(a) has been revised to list possible, rather
than required, means of notification. Sec. 104.8(b) requires recipients to includea notification of their policy of
nondiscrimination in recruitment and other general information materials.
In response to a number of comments, 104.8 has been revised to delete the requirements of publication in local newspapers,
which has proved to be both troublesome and ingfective. Several commente's suggested that notification on separate formsbe
allowed until present stodks of publicaions and forms are depleted. The final regulation explicitly allows thismethod of
compliance The separae form shauld, however, be included with each significant publication or formthat is distributed.
Sec. 104 which prohibited the use of materials that might give the impression that a recipient excludes qualified handicapped
persons fromits program, has been deleed. The Depatment is convinced by the comments that this provision is unnecessary and
difficult to apply. The Department encouragesrecipients, however, toinclude in their recruitment and other general information
materials photographs of handicapped persons and ramps and other featuresof accessible buildings.
Under new 104.9 the Assistant Secretary may, under certain circumstances, require recipients with fewer than fifteen employees
to comply with one or moreof these requirements. Thus, if experience shows a need for imposing notice or other requirements on
particular recipients or classes of small recipients, theDepartment is prepared to expand the coverage of these sedions.

14. Incondstant State Laws
Sec. 104.10(a) states that compliance with the regulation is not excused by State or local laws limiting the eligibility of qualified
handicapped persons to receive services or to practice an occupéion. The provision thus applies only with respect to stae or
local lawsthat unjustifiably differentiate on the basis of handicap.
Paragraph (b) further points out that the presenceof limited employment opportunitiesin a particular profession, does not excuse
arecipient from complying with the regulation. Thus, alaw school could not deny admission toa blind applicant because blind
laywers may find it more difficult to find jobs than do nonhandicapped |awyers.

*kk*k

Subpart C—Program Accessibility

In general, Subpart C prohibits the exclusion of qualified handicapped persons from federally assisted programs or activities
because arecipient's facilities are inaccessible or unusable.

20. Existing facilities
Sec. 104.22 maintains the same standard for nondiscrimination in regard to existing facilities as was included in the proposed
regulation. The section stetes that a recipients program or activity, when viewed in its entirety, must be readily accessible to and
usable by handicapped persons. Paragraphs(a) and (b) meke clear that a recipient is not required to makeeach of itsexisting
facilities accessile to handicapped persons if its programas a whole isaccessible Accessibility to therecipient'sprogram or
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activity may be achieved by a number of means, including redesign of equipment, reassignment of dasses or other services to
accessible buildings, and making aides available to benefidaries. In choosing among methods of compliance, recipients are
required to give priority consideraion to methods that will be consistent with provision of services in the most appropriate
integrated stting. Structural changesin existingfacilities are required only wherethere is no othe feasibleway to make the
recipient's program accessible.

Under 104.22, a university does not have to meke all of its existing classroom buildings accessibleto handicapped students if
some of its buildings are already accessible and if it is possible to reschedule or relocate enough classes so as to offer all required
courses and a reasonabl e selection of elective coursesin accessible facilities. If sufficient relocation of dassesis not possible
using existing facilities, enough alterations to ensure program accessibility are required. A university may not exclude a
handicapped student from a specifically requested course offering because it is not offered in an accessible location, but it need
not make every section of that course accessible.

Commenters representing several institutions of higher educaion have suggested that itwould be appropriate for one
postsecondary institution in ageographicd area to be made accessble to handicgped persons andfor other colleges and
universities in that areato participate in that school's program, thereby developing an educational conortium for the
postsecondary education of handicap ped students. The Department believes that such a consortium, when developed and applied
only to handicapped persons, would not constitute compliance with 104.22, but would discri minate against qualified
handicapped persons by restricting their choice in sdecting institutions of higher education and would, therefore, be inconsistent
with the basic objectives of the statute.

Nothing in this regulation, however, should be read as prohibiting institutions from forming consortia for the benefit of all
students. Thus if three mlleges dedde that it would be cost-efficient far one collegeto offer biology, the second physics and the
third chemistry to all studentsat the three colleges, the arrangement would not violate Sec. 504. On theother hand, it would
violate the regulation if the same institutions set up a consortium under which one college undertook to make its biology lab
accessible another its physics lab, andathird its chemistry lab, and under which mobility-4mpaired handicapped students (but
not other students) were required to attend theparticular college that is accessible for the desired courses.

Similarly, while a public school district need not meke each of its buildings completely accessible it may not make only one
facility or part of afacility accessible if the result is to segregate handicapped students in a single setting.

All recipients that provide health, welfare, or other socia services may also comply with 104.22 by delivering services at
alternate accessible sites or making home visits Thus, for example, a pharmacist might arrange to meke home deliveries of drugs.
Under revised 104.22(c), small providers of health, welfare, and social services (those with fewer than fifteen employees) may
refer abeneficiary to an accessible provider of the desired service, but only if no means of meeting the program accessibility
reguirement other than a significant dteration in existing fecilities isavailable. The referring recipient has the reonsibility of
determining that the other provider isin fact accessible and willing to provide the service.

A recent change in the tax law may assist some recipientsin meetingtheir obligations under this sction. Under Sec. 2122 of the
Tax Reform Act of 1976, recipientsthat pay federal income tax are digible to claim atax deduction of up to$25,000 for
architectural and transportation modifications made to improveaccessibility for handicapped persons. See 42 FR 17870 (April 4,
1977), adopting 26 CFR 7.190.

Several commenters expressed concern about the feasibility of compliance with the program accessibility standard. The Secretary
believes tha the standard is flexible enough to permit recipientsto devise ways to meke their programs accessible short of
extremely expensive or impractical physical changes in facilities. Accordindy, the sedion does not allow for waivers. The
Department is ready at all times to provide technical assistance to recipients in meeting their program accessibility
responsihilities. For this purpose, the Department is establishing a special technical assistance unit. Recipientsare encouraged to
call upon the unit staff for advice and guidance both on structural modifications and on other ways of meeting the program
accessibility requirement.

Paragraph (d) has been amended to require recipients to make all nonstructural adjustments necessary for meeting the program
accessibility standard within sixty days. Only wherestructural changes in fecilities are necessary will a recipient be pamitted up
to three years to accomplish programaccessibility. It should be emphasized that the three-year time period isnot a waiting period
and that all changes must be accomplished as expalitiously aspossible. Further, it is the Department's belief, &ter consultation
with expertsin the field, that outsde ramps to buildings can be constructed quickly and at relatively low cost. Therefore, it will
be expected that such structural additions will be made promptly to comply with 104.22(d).

The regulation continues to provide, as didthe proposed vea'sion, that a recipient planning to achieve program accessibility by
making structural changes must develop atransition plan for such changes within six months of the effective dae of the
regulation. A number of commenters suggested extending that period to one year. The secretary believes that such an extension is
unnecessary and unwise. Planning for any necessary structural changes should beundertaken promptly to ensure that they can be
completed within the three-year period. The elements of the transition plan as required by the regulation remain virtually
unchanged from the proposal but 104.22(d) now includes a requirement that the recipient méake the plan available for public
inspection.

Several commenters expressed concern that the program accessibility standard would result in the segregation of handicap ped
persons in educational institutions. The regulation will not be applied to permit sucharesult. See104.4(c)(2)(iv), prohibiting
unnecessarily separate treatment; 104.35, requiring that students in elenentary and secondary schools be educated in the most
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integrated stting appropriate to their needs; and new 104.43(d), applying the same standard to pogsecondary education.

We have received some comments from organizations of handicapped persons on the subject of requiring, over an extended
period of time, a barrier-free environment that is, requiring the removal of all architectural bariersin existing facilities. The
Department has considered thesecomments but has decided to takeno further action at this time concening these suggestions,
believing that such action should only be considered in light of experience in implementing theprogram accessibility standard.

21. New construction
Sec. 104.23 requires that all new facilities, as well as alterations that could affedt access to and use of exiding facilities, be
designed and constructed in a manner so as to make the facility accessible to and usable by handicapped persons. Sec. 104.23(a)
has been amended so that it applies to each newly constructed fecility if the construction was commenced after the effective date
of the regulation. The words "if construction has commenced" will be considered to mean "if groundbreaking has taken place.”
Thus, arecipient will not be required to dter the design of afadlity that has progressed beyond groundbreaking prior to the
effective date of theregulation.
Paragraph (b) requires certain alterations to conformto the requirement of physical accessibility in paragraph (3. If an alteation
is undertaken to a portion of a building the accessibility of which could be improved by the manner in which the dteration is
carried out, the alteration must be made in that manner. Thus, if a doorway or wall is being altered, the door or other wall
opening must be made wide enough to acoommaodate wheel chairs. On the other hand, if the alteration consists of altering
ceilings, the provisions of this section ae not applicable because this alteration cannot be done in away tha affects the
accessibility of that portion of the building. The phrase "to the maximum extent feasble" has been added to allow for the
occasional case in which the natureof an existing facilityis such asto make it inpractical or prohibitively expensive to renovate
the building in amanner that results in itsbeing entirdy barrier-free. In dl such cases, however, the alteration should providethe
maximum amount of physical accessibility feasible.
As proposed, 104.23(c) required compliancewith the American National Standards|nstitute (ANSI) standard on building
accessihility as the minimum necessary for compliance with the accessibility requirement of 104.23 (a) and (b). The reference to
the ANSI standard created some ambiguity, since the gandard itself provides for waivers where other methods are equally
effective i n provi ding accessibility to the facility.
Moreover, the Secretary does not wish to discourage innovation in barier-freeconstruction by requiring absolute adherence to a
rigid designstandard. Acacordingly, 104.23 (c) has been revised to permit depatures fromparticular requirementsof the ANS|
standard where the recipient can demorstrate that equivalent access to thefacility is provided.
Sec. 104.23(d) of the proposed regulation, providing for alimited deferral of action concerning facilities that are subject to Sec.
502 as well as Sec. 504 of the Ad, has been deleted. The Secretary believes that the provision isunnecessary and inappropriate to
this regulation. The Department will, however, seek to coordinae enforcement activities under thisregulation with those of the
Architectural and Trangortation Barriers Compliance Board.

Subpart D—Preschool, Elementary, and Secondary Education

Subpart D setsforth requiraments for nondiscriminaion in preschool, elementary, seconday, and adult education programs and
activities, including secondary vocational education programs. In thiscontext, the term "adult education” refers only to those
educational programs and activities for adults that are operated by elementary and secondary schools.

The provisions of Subpart D apply to state and local educational agencies. Although the subpart applies, in general, to both
public and private education programs and activities that are federally assisted, 104.32 and 104. 33 apply only to public programs
and 104.39 applies only to private programs; 104.35 and 104.36 apply both to public programs and to those private programs
that include special servicesfor handicapped students.

Subpart B generally conforms to the gandards esteblished for theeducation of handicapped personsin Millsv. Board of
Education of the District of Columbia, 348 F. Supp. 866 (D.D.C. 1972), Pennsylvania Association for Retarded Children v.
Commonwedth of Pennsylvania, 344 F. Supp. 1257 (E.D. 1971), 343 F. Supp. 279 (E.D. Pa 1972), and Lebanks v. Spears 60,
F.R.D. 135 (E.D. La 1973), aswell asin the Educdion of the Handicapped Act, as amended by Pub. L. 94-142 (the EHA).

The basic reguirements common to thosecases, to theEHA, and to this regulation ae (1) that handicapped persons, regardless of
the nature or sverity of their handicap, be provided afree appropriate public education, (2) tha handicapped gudents be
educated with nonhandicapped students to the maximum extent appropriate to their needs, (3) that educational agencies
undertake to identify and locateall unserved handicapped children, (4) that evaluation procedures be improved in order to avoid
the inappropriate education that results from the misclassification of students, and (5) that procedural safeguard be established to
enable parents and guardians to influencedecisions regarding the evaluation and placement of their children. These requirements
are designed to ensure that no handicapped dhild is excluded from school on the basisof handicap and, if a recipient
demonstrates that placement in aregular educational setting cannot be achieved satisfactorily, that the student is provided with
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adequate alternative services suited to the student's needs without additional cost to the student's parents or guardian. Thus, a
recipient that operates a public school system must either educate handicapped children in its regular program or provide such
children with an appropriate alternative education at public expense.

It is not the intention of the Department, except in extraordinary circumstances, to review the reault of individual placement and
other educational decisions so long as theschool distria complies with the "process" requirements of this subpart (concerning
identificaion and location, evaluation, and due process procedures). However, the Department will plage a high priority on
investigating cases which may involve exdusion of a child from the education system or a pattern or practiceof discriminatory
placementsor education.

22. Location and natification
Sec. 104.32 requires public schools to take steps annually to identify and locate handicapped children who are not receiving an
education and to publicize to handicapped children and their parents the rights and duties established by Sec. 504 and this
regulation. This section has been shortened without substantive change.

23. Free appropriate public education

Under 104.33(a), arecipient isresponsible for providing a free appropriate public education to each qualified handicapped
person who is in the recipi ent's jurisdi ction. The word "in" encompasses the concepts of both domicile and actual residence. If a
recipient places a child in a program other than its own, it remains financially responsible for the child, whether or not the other
program is operated by another recipient or educational agency. Moreover, arecipient may not place achild in aprogram that is
inappropriate or that otherwise violates the requirements of Subpart D. And in no case may a recipient refuse to provide services
to ahandicapped child in itsjuri sdiction because of another person's or entity's fail ure to assume financial responsibi lity.

Sec. 104.33(b) concerns the provision of appropriate educati onal services to handicapped children. To be appropriate, such
services must be designed to meet handicapped children's individual educational needs to the same extent tha those of
nonhandicapped children are met. An appropriate education coul d consist of education in regular classes, education in regular
classes with the use of supplementary services or specia education and related services. Specia education may include specially
designed instruction in classrooms, at home, or in private or public institutions and may be accompanied by such related services
as developmental, corrective, and other supportive services (induding psychological, counseling, and medical diagnostic
services). The placement of the child must however, be consistent with the requirements of 104.34 and be suited to his or her
educational needs.

The quality of the educational rvices provided to handicapped students must equal that of the servicesprovided to
nonhandicapped students; thus, handicapped student's teachers must be trained in the instruction of persons with the handicap in
question and appropriate materials and equipment must be available. The Department is aware tha the supply of adequately
trained teachers may, at least at the outset of the imposition of this requirement, be insufficient to meet the demand of all
recipients. This factor will be conddered in detamining the gppropriateness of the remedy for noncompliance with this section.
A new 104.33(b)(2) has been added, which allows this requirement to be met through the full implementation of an

individual ized education program developed in accordance with the standards of the EHA.

Paragraph (c) of 104.33 sets forth the specific finandal obligations of arecipient. If a recipient doesnot itself provide
handicapped persons with the requisite services, it must assume the cost of any alternate placement. If, however, arecipient offers
adequate services and if alternate placement ischosen by a gudent's parent or guardian, the recipient need not assume the cost of
the outside services. (If the parent or guardian believesthat his or her child cannot be suitably educated in the recipient's
program, heor she may make use of the proceduresestablished in 104.36.) Under this paragraph, a recipient's obligation extends
beyond the provision of tuition paymentsin the case of placement outside the regular program. Adequate transportation must also
be provided. Recipients mug also pay for psychologcal services and thosemedical sevices necessary for diagnostic and

eval uative purposes.

If the recipient places a student, because of his or her handicap, in a program that necessitates hi s or her being away from home,
the payments must also cover room and board and nonmedical care (including custodial and supervisory care). When residential
careis necessitated not by the studert's handicap but by factors such as thestudent's home conditions, the recipient is not
required to pay the cost of room and board.
Two new sentences have been added to paragraph (c)(1) to make clear that arecipient's financial obligations need not be met
solely through its own funds. Recipients may rely on funds from any public or private source including insurers and similar third
parties.

The EHA requires a free appropriateeducation to beprovided to handicapped children "no later than September 1, 1978," but
Sec. 504 contairs no authority for delaying enforcement. To resolve this prablem, a new paragraph (d) has been added to 104.33.
Sec. 104.33(d) requires recipients to achieve full conpliance with the free gopropriate public education requirements of 104.33
as expeditiously as possible, but in no event later than September 1, 1978. The provision also makes clear that, as of the effective
date of this regulation, no recipient may exclude aqualified handicapped childfrom its educational progam. This provision
against exclusion is consistent with the order of providing servicesset forth in Sec. 612(3) of the EHA, which places the highest
priority on providing services to handicapped children who are not recdving an education.
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24. Educational setting
Sec. 104.34 pre<cribes standards for educating handicapped persons with nonhandicapped pasons to the maximum extent
appropriate to the needs of the handicapped person in question. A handicapped student may be removed from the regular
educational setting only wherethe recipient can show that the needs of the student would, on balance, be served by placement in
another setting.
Although under 104.34, the needs of the handicapped person are deerminative asto proper placament, it should be stressed that,
where a handicapped studentis so disruptive in aregula classroomthat the educaion of other gudentsis significantly impaired,
the needs of the handicapped child cannot be met in that environment. Therefore regular placement would not be gpropriate to
his or her needsand would not be required by 104.34.
Among the factors to be considered in placing a chil d is the need to place the child as close to home as possible. A new sentence
has been added to paragraph (3 requiring recipients to teke this fador into account. As pointed outin several mmments, the
parents' right under 104.36 to challenge the placement of their child extends not only to placement in special classes or separate
schools but also to placement in a distant school and, in particular, to residential placement. An equally appropriat e educational
program may exist doser to home this issue may be raised by the parent or guardian under 104.34 and 104.36.
New paragraph (b) specified that handicapped children must also be provided nonacademic servicesin as integrated a setting as
possible. This requirement is especially important for chi ldren whose educational needs necessitate their being solely with other
handicapped children during most of each day. To the maximum extent appropriate, children in residentid settings are also to be
provided opportunities for participation with other children.
Sec. 104.34(c) requires that any facilities that are identifiable as being for handicapped students be comparable in quality to other
facilities of the reapient. A number of comments objectedto this section on the basis thet it encourages the creaion and
maintenance of such facilities. Thisis not the intent of the provision. A separate facility violates Sec. 504 unlessit isindeed
necessary to the provision of an appropri ate education to certain handicapped students. In those instances in which such facilities
are necessary (as might be the case, for example, for severely retarded persons), this provision requires that the educational
services provided be conparable to thos provided in thefacilities of the redpient that are not identifiable as beingfor
handi capped persons.

25. Evaluation and placement
Because thefailure to provide handicgpped persons with an appropriae education is so frequenty the resut of misdassificaion
or misplacement, 104.33(b)(1) makes compliance with its provisions contingent upon adherence to certain procedures designed
to ensure appropriate classificaion and placement. These procedures delineated in 104.35 and 104.36, are concerned with
testing and other evaluation methods and with procedural due process rights.
Sec. 104.35(a) requires that an individual evaluation be conducted before any action is taken with respect either to theinitial
placement of a handicapped child in aregular or special education program or to any subsequent significant change in that
placement. Thus, afull reevaluation is not required every time an adjustment in placerment is made. "Any action” includes denials
of placement.
Paragraphs (b) and (c) of 104.35 establishes procedures designed to ensure that children arenot misclassified, unnecessarily
labeled as bang handicapped, or incorrectly placed because of ingopropriate sdection, administration, or interpretation of
evaluation meterials. This problem has been extensvely documented in "Isaies in the Classification of Children," areport by the
Project on Clasdfication of Exceptional Children, in which the HEW Intaagency Task Force paticipated. The provisions of
these paragraphs are aimed primarily at abuses in the placement process that result from misuse of, or undue or misplaced
reliance on, standardized scholastic gptitude tests.
Paragraph (b) has been shortened but not substantively changed. The requirement in former subparagraph (1) that recipients
provide and administer evaluation materials in the native | anguage of the student has been deleted as unnecessary, since the same
requirement already exists under title VI and is more appropriately covered under that statute. Paragraphs (1) and (2) are, in
general, intended to prevent misinterpretation and smilar misuse of tes scores and, in particular, to avoid undue reliance on
general intdligence tests. Subparagraph (3) requires a recipient to administer tests to astudent with impaired sensory, manual, or
speaking skills in whatever manner is necessary to avoid distortion of thetest resultsby the imparment. Former subparagraph (4)
has been deleted as unnecessarily repetitive of the other provisions of this paragraph.
Paragraph (c) requires a recipient to drav upon a variety of sourcesin the evaluation process so that the possibility of error in
classification is minimized. In particular, it requires that all significant factors relating to the learning process, including adaptive
behavior, be considered. (Adaptive behavior is the effectiveness with which the individual meets the standards of personal
independence and social regonsibility expected of his or her age and cultural group.) Informaion from all sources must be
documented and considered by a group of persons, and the procedure must ensure that the child is placed in the most int egrated
setting appropriate.
The proposed regulation would have required a complete individual reevaluation of the student each year. The Department has
concluded that it isinappropriate in the Sec. 504 regul ation to require full reevaluations on such arigid schedule. Accordi ngly,
104.35(c) requires periodic reevaluations and specifies that reevaluations in accordance with the EHA will constitute compliance.
The proposed regulation implementing the EHA allows reevaluation at three-year intervals except under certain specified
circumstances.
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Under 104.36, a recipient must establish a g/stem of due process procedures to beafforded to parents or guardians before the
recipient tekes any adion regardingthe identification, evaluation, or educaional placement of a person who, because of
handicap, needs or is believed to need spedal educationor related savices. This section hasbeen revisal. Because thedue
process procedures of the EHA, incorpor ated by reference in the proposed Sec. 504 regulation, are inappropriate for some
recipients not subject to that Act, the section now specifies minimum necessary procedures: notice, a right to i nspect records, an
impartial hearing with aright to representation by counsel, and a review procedure. The EHA procedures remain one means of
meeting the regulation's due proaess requirements, however, and are recommended to redpients as a model.

26. Nonacademic services
Sec. 104.37 requires arecipient to provide nonacademic and extracurricular services and activities in such manner as is necessary
to afford handicapped students an equal opportunity for participation. Becau se these services and activities are part of a
recipient'seducation program, they must, in accordance withthe provisionsof 104.34, be provided in the mog integrated setting
appropriate.
Revised paragraph (c)(2) does permit separation or differentigion with regect to the provision of phydcal education and
athletics activities, but only if qudified handicapped studentsare also allowed the opportunity to compete for regular teamsor
participatein regular ectivities. Most handicapped students areable to partid pate in one or more regular physical education and
athletics activities. For example a student in awheelchair can participae in regular archery course, as can a deaf student in a
wrestling course.
Finally, theone-year transition period provided in a proposed sectionwas deleted in response tothe almost uranimous objedion
of commenters to that provision.

27. Preschool and adult education
Sec. 104.38 prohibits discrimination on the basis of handicgp in preschool and adult education programs. Former paragraph (b),
which emphasized that compensatory programs for disadvantaged chil dren are subject to Sec. 504, has been deleted as
unnecessary, since it is comprehended by paragraph (a).

28. Private education
Sec. 104.39 setsforth the requirements goplicable to recipients that operate private education programs and activities. The
obligations of these recipients have bean changed in two significant respects: first, private schools are subject to the evaluation
and due process provisions of the subpart only if they operate special education programs; second, under 104.39(b), they may
charge more for providing services to handicapped students than to nonhandicapped students to the extent that additional charges
can be justified by increased costs.
Paragraph (a) of 104.39 is intended to makeclear that recipients tha operate private education programs and activities are not
required to provide an appropriae education to handicapped students with special educaional needs if the recipient does not
offer programs designed to meet those needs. Thus, a private school that has no program for mentally retarded persons is neither
required to admit such a person into its program nor to arrange or pay for the provision of the person's education in another
program. A private redpient without a special program for blind students, however, would not be permitted to exclude, on the
basis of blindness, a blind applicant who is able to participate in the regular program with minor adjustmentsin the manner in
which the program is normally offered.

Subpart E—Postsecondary Education

Subpart E prescribes requirements for nondiscrimination in recruitment, admission, and treatment of students in postecondary
education programs and adivities, including vocational education.

29. Admission and recruitment
In addition to ageneral prohibition of discrimination on the basis of handicap in 104.42(a), the regulation delineates, in
104.42(b), specific prohibitions concerning the establishment of limitations on admission of handicapped students, the use of
tests or selection criteria, and preadmission inquiry. Severd changes have been madein this provision.
Sec. 104.42(b) provides that postsecondary educational institutions may not use any test or criterion for admisgon that has a
disproportionate adverse efect on handicapped persons unless it has been validaed as a predictor of academic sucoess and
alternate tests or criteriawith aless disproportionat e, adverse effect are shown by the Depart ment to be available. There are two
significant changes in this approach from the July 16 proposed regu ation.
First, many commenters expressed concern that 104.42(b)(2)(ii) could be interpreted to require a"global seach" for alternate
tests that do not have a disproportionate, adverse impact on handicapped persons. Thiswas not the irtent of the provision and,
therefore, it has been amended to place the burden on the Assistant Secretary for Civil Rights, rather than on the recipient, to
identify alternate tess.
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Second, a new paragraph (d), concerni ng validity studies, has been added. Under the proposed regulation, overall successin an
education program, not just first-year grades, was the criterion against which admissions tests were to be validated. This appr oach
has been changed to refled the comment of professional testing services that use of first year grades would be less diguptive of
present practice and that periodic validity studiesagainst overall success in the education program would be sufficient check on
the reliability of fird-year grades.

Sec. 104.42(b)(3) also requires arecipient to asure itself that admissions tests are selected and administered to applicants with
impaired sensory, marual, or speaking skills in such manner as is necessary to avoid unfair distortion of testresults. Methods
have been developed for testing the aptitude and achievement of persons who are not able to take written tests or even to make
the marksrequired for mechanicdly scored objective tests; in addition, methods for testing persons with visual or hearing
impairments are avdlable. A recipient, under this paragraph, must assure itself that such methods are used with respect to the
selection and administration of any admissions tests that it uses.

Sec. 104.42(b)(3)(iii) has been amended to require that admissions tests be administered in facilities that, on the whole, are
accessible In this context, "on the whole" means that not al of the facilities need be accessible 9 long as a sufficient nunber of
facilities are available to handicapped persons.

Revised 104.42(b)(4) generdly prohibitspreadmission inquiries asto whether an applicant hasa handicap. The considerations
that led to thisrevision aresimilar to those underlying the compaable revison of 104.14 on preamployment inquiries. The
regulation does, however, allow inquiries to be made, after admission but before enrollment, as to handicas that may require
accommodation.

New paragraph (c) parallels the section on preemployment inquiries and allows postsecondary institutions to inquire about
applicants' handicaps before admission, subject to certain safeguards, if the purpose of the inquiry isto take remedial action to
correct past discrimination or to take voluntary action to overcome the limited participation of handicgpped personsin
postsecondary educational institutions.

Proposed 104.42(c), which would have allowed different admissions criteriain certain cases for handicapped persons, was
widely misinterpreted in comments from both handicapped persons and recipients. We have concluded that the section is
unnecessary, and it has been deleted.

30. Treatment of gudents
Sec. 104.43 contans general provisions prohibiting the disaiminatory treatment of qualified handicapped applicants. Paragraph
(b) requires recipients to ensure that equd opportunities are provided to its handicapped students in education programs and
activities that are not operated by the recipient. The recipient must be satisfied that the outside educaion program or activity s a
whole is nondiscriminatory. For example, a college must ensure that discrimination on the basis of handicap does not occur in
connection with teaching assignments of student teachers in elementary or secondary schools not operated by the college. Under
the "as awhole" wording, the college could continue to use elementary or secondary school systems that discriminateif, and only
if, the collgge's studert teaching program, when viewed in its entirety, offered handicapped student teachers the same range and
quality of choice in student teachingassignments afforded honhandicapped students.
Paragraph (c) of this section prohibits a recipient from excluding qualified handicapped students from any course, course of
study, or othe part of itseducation progam or activity. Thisparagraph isdesigned to eliminate the practice of excluding
handicapped persons from gecific courses and fram areas of concentration because of factors such as ambulatory difficulties of
the student or assumptions by the recipient that no job would be availablein the area inquestion for aperson with that handicap.
New paragraph (d) requires postsecondary institutions to operate their prograns and activities so that handicgpped students are
provided services in the most integrated setting appropriate. Thus, if a college had several elementary physics classes and had
moved one such class to thefirst floor of the science building to accommodate students in wheelchairs, it would be a violation of
this paragraph for the college to concentrate handicapped students with no mobility impairments in the same class.

31. Academic adjustments
Paragraph (a) of 104.44 requires that a recipient make certain adjustments to academic requirements and practices that
discriminate or have the effect of discriminating on the basis of handicap. This requirement, like its predecessor in the proposed
regulation, does not obligate an institution to waive course or other academic requirements. But such institutions must
accommodate those requirements to the needs of indi vidual handicapped students. For example, an institution might permit an
otherwise qualified handicapped student who is deaf to substitute an art appreciation or music history course for arequired
course in music appreciation or coul d modify the manner in which the music appreciation course i s conducted for the deaf
student. It should be stressed that academic requirements that can be demonstrated by the recipi ent to be essential to its program
of instruction or to particular degreesneed not be changed.
Paragraph (b) provides that postsecondary institutions may not impose rules that have the effect of limiting the participation of
handicapped students in the education program. Such rulesinclude prohibition of tape recorders or brallersin clessrooms and
dog guides in campus buildings. Several recipients expressed concen about allowing students to tape record lectures because the
professor may later want to copyright the lectures. This problem may be solved by requiring students to sign agreements that they
will not release the tape recording or transcription or otherwise hinder the professor's ability to obtain a copyright.
Paragraph (c) of this section, concerning the administration of course examirations to students with impaired sensory, manual, or
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speaking skills, parallels the reguation's provisions on admissions testing (104.42(b)) and will be simlarly intepreted.

Under 104.44(d), arecipi ent must ensure that no handicapped student is subject to discrimination in the recipient's program
because of the absence of necessary auxiliary educational ads. Colleges and universities expressed concern eout the costs of
compliancewith this provision.

The Department emphasizes that redpients can usually med this obligation by assiging studentsin using exiging resources for
auxiliary aids such as date vocational rehabilitation agencies and private charitableorganizatiors. Indeed, the Department
anticipates that the bulk of auxiliary aids will be paid for by state and private agencies not by colleges or universities In those
circumstances wherethe recipientinstitution must provide theeducational auxiliary ad, the institution has flexibility in choosing
the methods by which the aids will be supplied. For example, some universities have used students to wor k with the institution's
handicapped students. Other institutions have used existing private agencies that tape texts for handicapped studentsfree of
charge in order to reduce the number of readers needed for visually impaired students.

Aslong as no handicapped person is excluded from a progam because of the ladk of an appropriate aid, therecipient need not
have all such aids on hand at dl times. Thus, readersneed not be avdlable in the recipient'slibrary at all times © long as the
schedule of times when areader isavailableis established, is adhered to, and is sufficient. Of course, recipients are not required
to maintain a compl ete brail le library.

32. Housing
Sec. 104.45(a) requires postsecondary institutions to provide housing to handicapped students at the same cost as they provide it
to other students and in a convenient, accessible, and cormparable manner. Commenters, partiaularly blind persons pointed aut
that some handicapped persons can livein any college housing and need not wat to the end of the transition period in Subpart C
to be offered the same variety and scope of housing acoommaodations given to nonhandicapped persons. TheDepartment concurs
with thi s positi on and wi Il inter pret thi s section accordi ngly.
A number of colleges and univesities reacted negativdy to paragraph (b) of this sedion. It provides that, if arecipient assistsin
making off-campushousing available to its students, it should develop and implement procedures to asare itself that off-campus
housing, as awhole, is availableto handicapped students. Since postsecondary institutions are presently required to asure
themselves that off-campus housing is provided in a manner that does not discriminate on the basis of sex (106.32 of thetitle IX
regulation), they may use the procedures developed under title 1X in order to comply with 104.45(b). It should be emphasized
that not every off-campus living accommodation need be made accessible to handicgped persons.

33. Health and insurance
A proposed section, providing that recipients may not discriminate on the basis of handicap in the provision of health related
services, has been deleed as duplicaive of the general provisions of 104.43. This deletion represents no change in the obligation
of recipients to provide nondi scriminatory health and insurance plans. The Department will continue to require that
nondiscriminaory health services be provided to handicapped students. Recipierts are not required, however, to provide
specialized services and dds to handicapped persons in health programs. If, for example, a college infirmary treas only simple
disorders such as cuts, bruises, and colds, its obligation to handicapped personsisto treat such disorders for them.

34. Financial assistance
Sec. 104.46(a), prohibiting discrimination in providi ng financial assistance, remains substantively the same. It provides that
recipients may not provide less assistance to or limit the eligibility of qualified handicapped persons for such assistance, whether
the assistance is provided directly by the recipient or by another entity through the recipient's sponsarship. Awads that are made
under wills, trusts, or similar legal instrumentsin a discriminatory manner are permissible, but only if the overall effect of the
recipient'sprovision of financial asdstance is not discrimingory on the bads of handicap.
It will not beconsidered discriminatory to deny, onthe basis of handicap, an ahletic scholarship to a handicapped person if the
handicap rendeas the person unable to qualify for the award. For example, a student who has a neurological disorder might be
denied a varsty football scholarship an the basis of his inability to play football, but a dea person could not, on the basisof
handicap, be denied a scholarship for the school's divingteam. Thedeaf person amuld, however, be denied a scholarship on the
basis of comparati ve diving ability.
Commenters on 104.46(b), which applies to assistance in obtaining outside employment for students, expressed similar concerns
to those raised under 104.43(b), concerning cooperati ve programs. This paragraph has been changed in the same manner as
104.43(b) to include the "as awhole" concept and will be interpreted in the same manner as 104.43(b).

35. Nonacademic services
Sec. 104.47 establishes nondisaimination gandards for physical education and ath etics counsding and placement services, and
social organizations. This section sets the same standards as does 104.38 of Subpart D, discussed above, and will be interpreted
inasimila fashion.
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Subpart F—Health, Welfare, and Social Services

Subpart F appliesto recipients that operate health, welfare, and socia service programs. The Department received fewer
comments on this subpart than on others.

Although many commented that Subpart F lacked specificity, these commenters provided neither conarete suggestions nor
additions. Neverthel ess, somechanges have been made, pursuant to comment, to clarify the obligations of recipientsin specific
areas. In addition, in an effort to reduce duplication in the regulation, the section governing recipients providing health services
has been consolidated with the section regulating providers of welfare and social services. Since the separate provisions that
appeared in theproposed regulation were dmost identical, no substantive changeshould be inferred from thar consolidation.
Several commenters asked whether Subpart F applies to vocationd rehabilitation agencieswhose purposeisto assistin the
rehabilitation of handicapped persons. To the extent that such agencies receive financial assistance from the Department, they are
covered by Subpart F and all other relevant subparts of the regulation. Nothi ng in this regulation, however, precludes such
agencies from servicing only handicapped persons. Indeed, 104.4(c) permits recipients to offer sevices or benefits that are
limited by federal lav to handicapped persons or classes of handicapped persons.

Many comments suggested requiring state social service agencies to take an active role in the enforcement of Sec. 504 with
regard to local social savice providers. The Department believes that the possibility for federd-state coopaation in the
administraion and enforeement of Sec. 504 warrarts further consideration.

A number of comments also discussed whether Sec. 504 should be read to require payment of compensation to institutionalized
handicapped patients who perform services for the institution in which they reside. The Department of Labor has recently issued
aproposed regulation under the Fair Labor Standards Act (FLSA) that covers the question of compensation for institutionalized
persons. 42 FR 15224 (March 18, 1977). This Department will seek information and comment from the Department of Labor
concerning tha agency's experience administeing the FLSA regulation.

36. Health, welfare, and other social service providers
Sec. 104.52(a) has been expanded in several respects. The addition of new paagraph (a)(2) isintended to makeclear the basic
requirement of equal opportunity to recdve benefits or serviaes in the health, welfare, and social service areas. The paragraph
parallels 104.4(b)(ii) and 104.43(b). New paragrgph (a)(3) requires the provision of effective benefits or services, as defined in
104.4(b)(2) (i.e., benefits or serviceswhich "afford handicapped persons equal opportunity to obtain the same result (or) to gain
the same benefit * * *").
Sec. 104.52(a) dso includes provisions concaning the limitation of bendfits or services to handicapped personsand the
subjection of handicapped persons to different eligibility standards. One common misconception about the regulaion is that it
would requirespecialized hospitals and ather health care providersto treat all handicapped persons. The regulation makes no
such requirement. Thus, a burn treatment center need not provide other types of medical treatment to handicgoped persons unless
it provides such medical services to nonhandicapped persons. It could not, however, refuse to treat the burns of a deaf person
because of his or her deafness
Commenters had raised the quegion of whether the prohibition against different standards of eligibility might preclude recipients
from providing special services to handicapped persons or classes of handicapped persons. The regulation will not be so
interpreted, and the specific section in question has been eliminated. Sec. 104.4(c) makes clear that spedal programs for
handicapped persons are permitted.
A new paragraph (a)(5) concerning theprovision of different or separate savices or benefits has been added. This provision
prohibits such treatment unless necessary to provide qualified handicapped persons with benefits and services that are as effective
as those provided to others.
Sec. 104.52(b) has been amended to cover written material concerning waivers of rights or consent to treatment as well as
general notices concerning health benefits or services. The section requires the recipient to ensure that qualified handicapped
persons are not denied effective notice because of their handicap. For example, recipients could use several different types of
notice in order to reach persons with impared vision or hearing, such as brailled messages, radio spots, and tactical devices on
cards or envdopes to informblind persons of the need to call the recipient for further information.
Sec. 104.52(c) is a new sedion requiring recipient hospitals to esteblish a procedure for effective communication with persons
with impaired hearing for thepurpose of providing emergency health care. Although it would be appropriatefor a hospital to
fulfill itsresponsibilities under thissection by having a fulltime interpreter for the deaf on stéff, theremay be othea means of
accomplishing the desired result of assuring that some meansof communication isimmediately available for deaf persons
needing emergency treatment.
Sec. 104.52(c), also anew provision, requires recipients with fifteen or moreemployees to provide appropriate auxiliary aids for
persons with impaired sensory, manual, or speaking skills. Further, the Assistant Secretay may require asmall provider to
furnish auxiliary aids where the provision of aids would not adversely affect the ability of the recipient to provide its health
benefits or service.
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37. Treatment of drug addicts and alcoholics
Sec. 104.53 is a new section that prohibits discrimination in the treatment and admisdon of drug and alcohol addicts to hospitals
and outpatient facilities. Sec. 104.53 prohibits discrimination against drug abusers by operators of outpatient facilities, despite
the fact that Sec. 407 pertains only to hospitals, because of the broader applicati on of Sec. 504. This provision does not mean that
all hospitals and outpatient facilitiesmust treat drug addiction and alcoholism It simply means, for example, that a cancer clinic
may not refuse to trea cancer patients simply because they are also acohalics.

38. Education of institutionalized persons
The regulation retains 104.54 of the proposed regulation that requires that an appropriate education be provided to qualified
handicapped persons who are confined to residential institutions or day care centers.
Subpart G—Procedures
In 104.61, the Secretary has adopted the titleVI complaint and enforcement procedures for use in implementing Sec. 504 until

such time as they aresuperseded by the issuance of aconsolidated procedural regulation applicable to dl of the civil rights
statutes and executive orders administered by the Department.

CFR - Regulations relating to Section 504 of Rehabilitation Act of 1973 - published by SpecialEdLaw.net - May, 2000 -36-



