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AMERICANS WITH DISABILITIES ACT OF 1990

42 U.S.C. Chapter 126

Sec. 12101 Findings and purposes

  (a) Findings

The C ongress fin ds that--

(1) some 43,000,000 Americans have one or more physical or mental disabilities, and this number is increasing as

the population as a whole is growing older;

(2) historically, society has tended to isolate and segregate individuals with disabilities, and, despite some

improvements, such forms of discrimination against individuals with disabilities continue to be a serious and

pervasive social problem;

(3) discrim ination aga inst individu als with disab ilities persists in su ch critical ar eas as em ployme nt, housing , public

accommodations, education, transportation, communication, recreation, institutionalization, health services, voting,

and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national origin, religion,

or age, ind ividuals wh o have e xperienc ed discrim ination on  the basis o f disability hav e often had  no legal re course to

redress such discrimination;

(5) individuals with disabilities continually encounter various forms of discrimination, including outright intentional

exclusion, the discriminatory effects of architectural, transportation, and communication barriers, overprotective

rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualification

standards and criteria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or other

opportunities;

(6) census data, national polls, and other studies have documented that people with disabilities, as a group, occupy an

inferior status in our society, and  are severely disadv antaged socially, voc ationally, econom ically, and education ally;

(7) individuals with disabilities are a discrete and insular minority who have been faced with restrictions and

limitations, subjected to a history of purposeful unequal treatment, and relegated to a position of political

powerlessness in our society, based on characteristics that are beyond the control of such individuals and resulting

from stereotypic assumptions not truly indicative of the individual ability of such individuals to participate in, and

contribute to, society;

(8) the N ation's prop er goals re garding in dividuals w ith disabilities a re to assure  equality of o pportu nity, full

participation, independent living, and economic self-sufficiency for such individuals; and

(9) the continuing existence of unfair and unnecessary discrimination and prejudice denies people with disabilities

the opp ortunity to co mpete o n an equ al basis and  to pursue  those op portunities  for which o ur free soc iety is

justifiably famous, and costs the United States billions of dollars in unnecessary expenses resulting from dependency

and nonpr oductivity.

  (b) Purpose

It is the purp ose of this c hapter--

(1) to pr ovide a c lear and c ompre hensive na tional man date for the  elimination  of discrim ination aga inst individu als

with disabilities;

(2) to pr ovide cle ar, strong, c onsistent, en forceab le standar ds add ressing disc rimination  against ind ividuals with

disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the standards established in this Act on

behalf of individuals with disabilities; and

(4) to invo ke the swe ep of co ngression al authority, in cluding the  power to  enforce th e fourteen th amend ment and  to

regulate co mmerc e, in orde r to add ress the ma jor area s of discrim ination face d day-to-d ay by peo ple with

disabilities.
(Pub. L. 101-336 , Sec. 2, July 26, 1990 , 104 Stat. 328.)
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Sec. 12102 Definitions

As used in this chapter:

  (1) Auxiliary aids and services

The ter m "aux iliary aids and  services"  includes--

(A) qua lified interpr eters or o ther effective  method s of makin g aurally de livered m aterials ava ilable to ind ividuals

with hearing impairments;

(B) qu alified read ers, taped  texts, or oth er effective m ethods o f making vis ually deliver ed mate rials availab le to

individuals with visual impairments;

(C) acquisition or modification of equipment or devices; and

(D) other similar services and actions.

  (2) Disa bility

The ter m "disa bility" mea ns, with resp ect to an ind ividual--

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such

individua l;

(B) a record of such an impairment; or

(C) bein g regard ed as hav ing such an  impairm ent.

  (3) State

The term "State" means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico,

Guam, American Samoa, the Virgin Islands, the Trust Territory of the Pacific Islands, and the Commonwealth of the

Northern Mariana Islands.

(Pub. L . 101-3 36, Sec . 3, July 26 , 1990 , 104 S tat. 329.)

SUBCHAPTER I--EMPLOYMENT

Sec. 12111 Definitions

As used in this subchapter:

  (1) Commission

The ter m "Co mmission " mean s the Equ al Emp loyment O pportu nity Com mission es tablished  by Sec. 2 000e-4  of this

title.

  (2) Cov ered entity

The term "covered entity" means an employer, employment agency, labor organization, or joint labor-management

committee.

  (3) Direct threat

The term "direct threat" means a significant risk to the health or safety of others that cannot be eliminated by

reasonable accommodation.

  (4) Employee

The term "employee" means an individual employed by an employer. With respect to employment in a foreign

country, such term includes an individual who is a citizen of the United States.

  (5) Employer

  (A) In general

The term "employer" means a person engaged in an industry affecting commerce who has 15 or more employees for

each working day in each of 20 or more calendar weeks in the current or preceding calendar year, and any agent of

such person, except that, for two years following the effective date of this subchapter, an employer means a person

engaged in an industry affecting commerce who has 25 or more employees for each working day in each of 20 or

more calendar weeks in the current or preceding year, and any agent of such person.

  (B) Exceptions

The ter m "em ployer"  does no t include--

(i) the United States, a corporation wholly owned by the government of the United States, or an Indian tribe; or

(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation under Sec.

501(c) of title 26.

  (6) Illegal use of drugs
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  (A) In general

The term "illegal use of drugs" means the use of drugs, the possession or distribution of which is unlawful under the

Controlled Substances Act (21 U.S.C. 812). Such term does not include the use of a drug taken under supervision by

a licensed health care professional, or other uses authorized by the Controlled Substances Act or other provisions of

Federal law.

  (B) Drugs

The term "drug" means a controlled substance, as defined in schedules I through V of Sec. 202 of the Controlled

Substances Act [21 U.S.C. 81 2].

  (7) Person, etc.

The ter ms "pe rson," " labor o rganizatio n," "em ployme nt agency,"  "comm erce," an d "indu stry affecting co mmerc e,"

shall have the same meaning given such terms in Sec. 701 of the Civil Rights Act of 1964 (42  U.S.C. 2000e).

  (8) Qua lified individ ual with a dis ability

The term "qualified individual with a disability" means an individual with a disability who, with or without

reasonable accommodation, can perform the essential functions of the employment position that such individual

holds or  desires. Fo r the purp oses of this su bchap ter, consid eration sha ll be given to  the emp loyer's judg ment as to

what functions of a job are essential, and if an employer has prepared a written description before advertising or

interviewing applicants for the job, this description shall be considered evidence of the essential functions of the job.

  (9) Reasonable accommodation

The ter m "reas onable  accom moda tion" ma y include--

(A) making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and

(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or

modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or

policies, the  provisio n of qualifie d reade rs or interp reters, and  other simila r accom moda tions for ind ividuals with

disabilities.

  (10) U ndue ha rdship

  (A) In general

The term "undue hardship" means an action requiring significant difficulty or expense, when considered in light of

the factors set forth in subparagraph (B).

  (B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, factors to be

conside red includ e--

(i) the nature and cost of the accommodation needed  under this chapter;

(ii) the over all financial re sources o f the facility or fac ilities involved  in the prov ision of the re asonab le

accommodation; the number of persons employed at such facility; the effect on expenses and resources, or the impact

otherwise of such ac commo dation upon  the operation o f the facility;

(iii) the over all financial re sources o f the cover ed entity; the o verall size o f the busine ss of a cov ered entity w ith

respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, and functions of

the workforce of such entity; the geographic separateness, administrative, or fiscal relationship of the facility or

facilities in question to the cove red entity.
(Pub. L. 101-336 , title I, Sec. 101, July 26, 1990, 104 S tat. 330; Pub. L. 102-16 6, title I, Sec. 109(a), Nov. 21, 19 91, 105 Stat. 107 7.)

Sec. 12112 Discrimination

  (a) Gen eral rule

No covered entity shall discriminate against a qualified individual with a disability because of the disability of such

individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee

comp ensation, jo b training, a nd other  terms, con ditions, and  privileges o f employm ent.

  (b) Construction

As used  in subsectio n (a) of this se ction, the ter m "disc riminate"  includes--

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects the opportunities

or status of such applicant or employee because of the disability of such applicant or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting a covered

entity's qualified applicant or employee with a disability to the discrimination prohibited by this subchapter (such
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relationship includes a relationship with an employment or referral agency, labor union, an organization providing

fringe ben efits to an em ployee o f the cover ed entity, or  an organ ization pr oviding tra ining and a pprentic eship

programs);

(3) utilizing sta ndards , criteria, or m ethods o f administra tion--

(A) that have the effect of discrimination on the basis of disability; or

(B) that p erpetuate  the discrim ination of o thers who  are subje ct to com mon ad ministrative c ontrol;

(4) excluding or otherwise denying equal jobs or benefits to a qualified individual because of the known disability of

an individual with whom the qualified individual is known to have a relationship or association;

(5)(A) not making reasonable accommodations to the known physical or mental limitations of an otherwise qualified

individual with a disability who is an applicant or employee, unless such covered entity can demonstrate that the

accommodation would impose an undue hardship on the operation of the business of such covered entity; or

(B) denying employment opportunities to a job applicant or employee who is an otherwise qualified individual with a

disability, if such denial is based on the need of such covered entity to make reasonable accommodation to the

physical o r mental im pairmen ts of the emp loyee or a pplicant;

(6) using qualification standards, employment tests or other selection criteria that screen out or tend to screen out an

individual with a disability or a class of individuals with disabilities unless the standard, test or other selection

criteria, as us ed by the  covered  entity, is shown  to be jo b-related  for the po sition in que stion and  is consistent w ith

business necessity; and

(7) failing to select and administer tests concerning employment in the most effective manner to ensure that, when

such test is administered to a job applicant or employee who has a disability that impairs sensory, manual, or

speaking skills, such test results accurately reflect the skills, aptitude, or whatever other factor of such applicant or

employee that such test purports to measure, rather than reflecting the impaired sensory, manual, or speaking skills of

such employee or applicant (except where such skills are the factors that the test purports to measure).

  (c) Covered entities in foreign countries

  (1) In general

It shall not be unlawful under this section for a covered entity to take any action that constitutes discrimination under

this section w ith respec t to an emp loyee in a w orkplac e in a foreig n country if c omplian ce with this sec tion would

cause such covered entity to violate the law of the foreign country in which such workplace is located.

  (2) Control of corporation

  (A) Presumption

If an employer controls a corporation whose place of incorporation is a foreign country, any practice that constitutes

discrimination under this section and is engaged in by such corporation shall be presumed to be engaged in by such

employer.

  (B) Exception

This section shall not apply with respect to the foreign operations of an employer that is a foreign person not

controlled by an American employer.

  (C) Determination

For pu rposes o f this paragr aph, the d eterminatio n of wheth er an em ployer co ntrols a co rporatio n shall be b ased on --

(i) the interrelation of operations;

(ii) the com mon m anagem ent;

(iii) the centralized control of labor relations; and

(iv) the common ownership or financial control, of the employer and the corporation.

  (d) Medical examinations and inquiries

  (1) In general

The prohibition against discrimination as referred to in subsection (a) of this section shall include medical

examinations and inquiries.

  (2) Preemployment

  (A) Prohibited examination or inquiry

Excep t as provid ed in par agraph ( 3), a cov ered entity s hall not co nduct a m edical ex amination  or make  inquiries o f a

job applicant as to whether such applicant is an individual with a disability or as to the nature or severity of such

disability.

  (B) Acceptable inquiry

A covered entity may make preemp loyment inquiries into the ability of an applicant to perform job-related functions.
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  (3) Employment entrance examination

A covered entity may require a medical examination after an offer of employment has been made to a job applicant

and prior to the commencement of the employment duties of such applicant, and may condition an offer of

employ ment on  the results of s uch exam ination, if--

(A) all entering emp loyees are subjec ted to such an exa mination regard less of disability;

(B) information obtained regarding the medical condition or history of the applicant is collected and maintained on

separate  forms and  in separa te medic al files and is tre ated as a c onfidentia l medica l record , except tha t--

(i) supervisors and managers may be informed regarding necessary restrictions on the work or duties of the employee

and necessary accommo dations;

(ii) first aid and safety personnel may be informed, when appropriate, if the disability might require emergency

treatment; and

(iii) government officials investigating compliance with this chapter shall be provided relevant information on

request; and

(C) the results of such examination are used only in accordance with this subchapter.

  (4) Examination and inquiry

  (A) Prohibited examinations and inquiries

A covered entity shall not require a medical examination and shall not make inquiries of an employee as to whether

such employee is an individual with a disability or as to the nature or severity of the disability, unless such

examination or  inquiry is shown to be  job-related and  consistent with business nec essity.

  (B) Acceptable examinations and inquiries

A covered entity may conduct voluntary medical examinations, including voluntary medical histories, which are part

of an emp loyee hea lth progra m availab le to emp loyees at tha t work site. A  covered  entity may m ake inqu iries into

the ability of an employee to perform job-related functions.

  (C) Requirement

Information obtained under subparagraph (B) regarding the medical condition or history of any employee are subject

to the requirements of subparagraphs (B) and (C ) of paragraph (3).
(Pub. L. 101-336 , title I, Sec. 102, July 26, 1990, 104 S tat. 331; Pub. L. 102-16 6, title I, Sec. 109(b)(2), Nov. 21, 19 91, 105 Stat. 107 7.)

Sec. 12113 Defenses

  (a) In general

It may be a defense to a charge of discrimination under this chapter that an alleged application of qualification

standards, tests, or selection criteria that screen out or tend to screen out or otherwise deny a job or benefit to an

individual with a disability has been shown to be job-related and consistent with business necessity, and such

performance cannot be acco mplished by reasonable accom modation, as required under this subchapter.

  (b) Qualification standards

The term "qualification standards" may include a requirement that an individual shall not pose a direct threat to the

health or safety of other individuals in the workplace.

  (c) Religious entities

  (1) In general

This subchapter shall not prohibit a religious corporation, association, educational institution, or society from giving

preference in employment to individuals of a particular religion to perform work connected with the carrying on by

such corporation, association, educational institution, or society of its activities.

  (2) Religious tenets requirement

Under this subchapter, a religious organization may require that all applicants and employees conform to the

religious tenets of such organization.

  (d) List of infectious and communicable diseases

  (1) In general

The S ecretary o f Health an d Hum an Servic es, not later th an 6 mo nths after Ju ly 26, 19 90, shall--

(A) review all infectious an d comm unicable diseases w hich may be transm itted through hand ling the food supp ly;

(B) publish a list of infectiou s and comm unicable diseases w hich are transmitted thro ugh handling the foo d supply;

(C) publish the methods by which such diseases are transmitted; and

(D) widely disseminate such information regarding the list of diseases and their modes of transmissability to the

general public.
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Such list shall be upd ated annually.

  (2) Applications

In any case in which an individual has an infectious or communicable disease that is transmitted to others through the

handling of food, that is included on the list developed by the Secretary of Health and Human Services under

paragraph (1), and which cannot be eliminated by reasonable accommodation, a covered entity may refuse to assign

or continue to assign such individual to a job involving food handling.

  (3) Construction

Nothing in this chapter shall be construed to preempt, modify, or amend any State, county, or local law, ordinance,

or regulation applicable to food handling which is designed to protect the public health from individuals who pose a

significant risk to the health or safety of others, which cannot be eliminated by reasonable accommodation, pursuant

to the list of infectious or communicable diseases and the modes of transmissability published by the Secretary of

Health and Human S ervices.
(Pub. L. 101-336 , title I, Sec. 103, July 26, 1990, 104 S tat. 333.)

Sec. 12114 Illegal use of drugs and alcohol

  (a) Qua lified individ ual with a dis ability

For purposes of this subchapter, the term "qualified individual with a disability" shall not include any employee or

applicant who is currently engaging in the illegal use of drugs, when the covered entity acts on the basis of such use.

  (b) Rules of construction

Nothing in subsection (a) of this section shall be construed to exclude as a qualified individual with a disability an

individua l who--

(1) has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use

of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in such use;

(2) is participating in a supervised rehabilitation program and is no longer engaging in such use; or

(3) is erroneously regarded as engaging in such use, but is not engaging in such use; except that it shall not be a

violation of this chapter for a covered entity to adopt or administer reasonable policies or procedures, including but

not limited to drug testing, designed to ensure that an individual described in paragraph (1) or (2) is no longer

engaging in the illegal use of drugs.

  (c) Autho rity of cove red entity

A cove red entity--

(1) may prohibit the illegal use of drugs and the use of alcohol at the workplace by all employees;

(2) may require that employees shall not be under the influence of alcohol or be engaging in the illegal use of drugs

at the workplace;

(3) may require that employees behave in conformance with the requirements established under the Drug-Free

Workplace A ct of 1988 (41 U .S.C. 701 et seq.);

(4) may hold an employee who engages in the illegal use of drugs or who is an alcoholic to the same qualification

standards for employment or job performance and behavior that such entity holds other employees, even if any

unsatisfactory performance or behavior is related to the drug use or alcoholism of such employee; and

(5) may, w ith respec t to Fede ral regulatio ns regard ing alcoho l and the illeg al use of dr ugs, requ ire that--

(A) employees comply with the standards established in such regulations of the Department of Defense, if the

employ ees of the c overed  entity are em ployed in  an industry s ubject to  such regu lations, includ ing com plying with

regulations (if any) that apply to employment in sensitive positions in such an industry, in the case of employees of

the covered entity who are employed in such positions (as defined in the regulations of the Department of Defense);

(B) em ployees c omply w ith the standa rds estab lished in suc h regulatio ns of the N uclear R egulatory C ommissio n, if

the employees of the covered entity are employed in an industry subject to such regulations, including complying

with regulations (if any) that apply to employment in sensitive positions in such an industry, in the case of employees

of the covered entity who are employed in such positions (as defined in the regulations of the Nuclear Regulatory

Commission); and

(C) employees comply with the standards established in such regulations of the Department of Transportation, if the

employees of the covered entity are employed in a transportation industry subject to such regulations, including

complying with such regulations (if any) that apply to employment in sensitive positions in such an industry, in the

case of employees of the covered entity who are employed in such positions (as defined in the regulations of the

Department of Transpo rtation).
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  (d) Drug testing

  (1) In general

For purposes of this subchapter, a test to determine the illegal use of drugs shall not be considered a medical

examination.

  (2) Construction

Nothing in this subchapter shall be construed to encourage, prohibit, or authorize the conducting of drug testing for

the illegal use of drugs by job applicants or employees or making employme nt decisions based on such test results.

  (e) Transportation employees

Nothing in this subchapter shall be construed to encourage, prohibit, restrict, or authorize the otherwise lawful

exercise b y entities subj ect to the ju risdiction o f the Dep artment o f Transp ortation o f authority to--

(1) test employees of such entities in, and applicants for, positions involving safety-sensitive duties for the illegal use

of drugs and for on-duty impairment by alcohol; and

(2) remo ve such p ersons wh o test pos itive for illegal u se of drug s and on -duty impa irment by a lcohol p ursuant to

paragraph (1) from safety-sensitive duties in implementing subsection (c) of this section.
(Pub. L. 101-336 , title I, Sec. 104, July 26, 1990, 104 S tat. 334.)

Sec. 12115 Posting notices

Every em ployer, em ployme nt agency, la bor org anization , or joint lab or-mana gement c ommittee  covered  under this

subchapter shall post notices in an accessible format to applicants, employees, and members describing the

applicable provisions of this Act, in the manner prescribed by Sec. 711 of the Civil Rights Act of 1964 (42 U.S.C.

2000e-10).
(Pub. L. 101-336 , title I, Sec. 105, July 26, 1990, 104 S tat. 336.)

Sec. 12116 Regulations

Not later than 1 year after July 26, 1990, the Commission shall issue regulations in an accessible format to carry out

this subchapter in accordance with subchapter II of chapter 5 of title 5.
(Pub. L. 101-336 , title I, Sec. 106, July 26, 1990, 104 S tat. 336.)

Sec. 12117 Enforcement

  (a) Powers, remedies, and procedures

The powers, remedies, and procedures set forth in Secs. 705, 706, 707, 709, and 710 of the Civil Rights Act of 1964

(42 U .S.C. 20 00e-4, 2 000e-5 , 2000 e-6, 200 0e-8, and  2000 e-9) shall b e the pow ers, reme dies, and  proced ures this

subchapter provides to the Commission, to the Attorney General, or to any person alleging discrimination on the

basis of d isability in viola tion of any p rovision o f this chapte r, or regula tions pro mulgated  under S ec. 121 16 of this

title, concer ning emp loyment.

  (b) Coordination

The agencies with enforcement authority for actions which allege employment discrimination under this subchapter

and under the Rehabilitation Act of 1973 [29 U.S.C. 701 et seq.] shall develop procedures to ensure that

administrative complaints filed under this subchapter and under the Rehabilitation Act of 1973 are dealt with in a

manner that avoids duplication of effort and prevents imposition of inconsistent or conflicting standards for the same

requirements under this subchapter and the Rehabilitation Act of 1973. The Commission, the Attorney General, and

the Office o f Federa l Contrac t Comp liance Pr ograms  shall establish  such coo rdinating m echanism s (similar to

provisions contained in the joint regulations promulgated by the Commission and the Attorney General at part 42 of

title 28 and part 1691 of title 29, Code of Federal Regulations, and the Memorandum of Understanding between the

Commission and the Office of Federal Contract Compliance Programs dated January 16, 1981 (46 Fed. Reg. 7435,

January 23, 1981)) in regulations implementing this subchapter and Rehabilitation Act of 1973 not later than 18

months after July 26, 1990.
(Pub. L. 101-336 , title I, Sec. 107, July 26, 1990, 104 S tat. 336.)
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SUBCHAPTER II--PUBLIC SERVICES

Division A--Prohibition Against Discrimination and Other Generally Applicable Provisions

Sec. 12131 Definition

As used in this subchapter:

  (1) Pub lic entity

The ter m "pub lic entity" me ans--

(A) any S tate or loc al govern ment;

(B) any department, agency, special purpose district, or other instrumentality of a State or States or local

government; and

(C) the N ational R ailroad P assenger  Corpo ration, and  any com muter auth ority (as de fined in Se c. 103( 8) of the R ail

Passenger Service Act [45 U .S.C. 502(8)]).

  (2) Qua lified individ ual with a dis ability

The term "qualified individual with a disability" means an individual with a disability who, with or without

reasonable modifications to rules, policies, or practices, the removal of architectural, communication, or

transportation barriers, or the provision of auxiliary aids and services, meets the essential eligibility requirements for

the receipt of services o r the participation in pro grams or activities pro vided by a pu blic entity.
(Pub. L. 101-336 , title II, Sec. 201, July 26, 1990, 104 S tat. 337.)

Sec. 12132 Discrimination

Subject to the provisions of this subchapter, no qualified individual with a disability shall, by reason of such

disability, be  exclude d from p articipatio n in or be  denied th e benefits o f the service s, progra ms, or ac tivities of a

public entity, or be sub jected to discrim ination by any such en tity.
(Pub. L. 101-336 , title II, Sec. 202, July 26, 1990, 104 S tat. 337.)

Sec. 12133 Enforcement

The re medies, p rocedu res, and rig hts set forth in S ec. 505  of the Reh abilitation A ct of 197 3 (29 U .S.C. 79 4a) shall

be the remedies, procedures, and rights this subchapter provides to any person alleging discrimination on the basis of

disability in violation of section 12132 of this title.
(Pub. L. 101-336 , title II, Sec. 203, July 26, 1990, 104 S tat. 337.)

Sec. 12134 Regulations

  (a) In general

Not later than 1 year after July 26, 1990, the Attorney General shall promulgate regulations in an accessible format

that implement this division. Such regulations shall not include any matter within the scope of the authority of the

Secretary of Transportation under section 12143, 12149, or 12164 of this title.

  (b) Relationship to other regulations

Excep t for "pro gram ac cessibility, existin g facilities," an d "com municatio ns," regula tions unde r subsectio n (a) of this

section shall be consistent with this chapter and with the coordination regulations under part 41 of title 28, Code of

Federal Regulations (as promulgated by the De partment of Health, Education, and W elfare on January 13, 1978),

applicable to recipients of Federal financial assistance under Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C.

794). With respect to "program accessibility, existing facilities," and "communications," such regulations shall be

consistent w ith regulatio ns and an alysis as in pa rt 39 of title 2 8 of the C ode of F ederal R egulations , applicab le to

federally conducted activities under such Sec. 504.

  (c) Standards

Regulations under subsection (a) of this section shall include standards applicable to facilities and vehicles covered

by this division, other than facilities, stations, rail passenger cars, and vehicles covered by division B. Such standards

shall be consistent with the minimum guidelines and requirements issued by the Architectural and Transportation

Barriers Compliance Board in accordance with Sec. 12204(a) of this title.
(Pub. L. 101-336 , title II, Sec. 204, July 26, 1990, 104 S tat. 337.)
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Division B--Actions Applicable to Public Transportation Provided by Public Entities Considered

Discriminatory

PART I -- PUBL IC TRA NSPO RTAT ION O THER  THAN  BY AIR CRAF T OR C ERTA IN RAIL

OPERATIONS

Sec. 12141 Definitions

As used  in this part:

  (1) Demand responsive system

The term "demand responsive system" means any system of providing designated public transportation which is not

a fixed route system.

  (2) Designated public transportation

The term "designated pub lic transportation" means transportation (other than public school transportation) by bus,

rail, or any other conveyance (other than transportation by aircraft or intercity or commuter rail transportation (as

defined in Sec. 241)) that provides the general public with general or special service (including charter service) on a

regular and continuing basis.

  (3) Fixed route system

The ter m "fixed  route system " mean s a system o f providin g designa ted pub lic transpo rtation on  which a ve hicle is

operated along a prescribed route according to a fixed schedule.

  (4) Operates

The term "operates," as used with respect to a fixed route system or demand responsive system, includes operation of

such system by a pe rson under a c ontractual or othe r arrangemen t or relationship with a pu blic entity.

  (5) Public school transportation

The ter m "pub lic schoo l transpor tation" m eans transp ortation b y schoolb us vehicles  of schoo lchildren, p ersonne l,

and equipment to and from a p ublic elementary or secondary school and school-related activities.

  (6) Secretary

The term "Secretary" means the Secretary of Transportation.
(Pub. L. 101-336 , title II, Sec. 221, July 26, 1990, 104 S tat. 338.)

Sec. 12142 Public entities operating fixed route systems

  (a) Purchase and lease of new vehicles

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a public entity which operates a fixed route system to purchase or lease a new bus, a new

rapid rail vehicle, a new light rail vehicle, or any other new vehicle to be used on such system, if the solicitation for

such purchase or lease is made after the 30th day following July 26, 1990 and if such bus, rail vehicle, or other

vehicle is not readily accessible to and usable by individuals with disabilities, including individuals who use

wheelchairs.

  (b) Purchase and lease of used vehicles

Subjec t to subsec tion (c)(1 ) of this sectio n, it shall be co nsidered  discrimina tion for pu rposes o f Sec. 12 132 o f this

title and Se c. 504 o f the Reha bilitation A ct of 197 3 (29 U .S.C. 79 4) for a p ublic entity wh ich oper ates a fixed  route

system to purchase or lease, after the 30th day following July 26, 1990, a used vehicle for use on such system unless

such entity m akes dem onstrated  good fa ith efforts to p urchase o r lease a use d vehicle  for use on  such system  that is

readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs.

  (c) Remanufactured vehicles

  (1) Ge neral rule

Except as provided in paragraph (2), it shall be considered discrimination for purposes of Sec. 12132 of this title and

Sec. 50 4 of the R ehabilitatio n Act of 1 973 (2 9 U.S.C . 794) fo r a public  entity which o perates a  fixed rou te system--

(A) to remanufacture a vehicle for use on such system so as to extend its usable life for 5 years or more, which

remanufacture begins (or for which the solicitation is made) after the 30th day following July 26, 1990; or

(B) to p urchase o r lease for u se on suc h system a re manufac tured veh icle which h as been r emanufa ctured so  as to

extend its u sable life for  5 years o r more, w hich purc hase or le ase occu rs after such  30th da y and du ring the pe riod in

which the u sable life is ex tended ; unless, after re manufac ture, the veh icle is, to the m aximum  extent feasib le, readily

accessible to and usable by individuals with disabilities, including individuals who use wheelchairs.
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  (2) Exception for historic vehicles

  (A) Ge neral rule

If a public e ntity opera tes a fixed ro ute system a ny segme nt of which is  included  on the N ational R egister of H istoric

Places and if making a vehicle of historic character to be used solely on such segment readily accessible to and

usable b y individua ls with disab ilities would s ignificantly alter  the historic c haracter o f such vehic le, the pub lic entity

only has to  make (o r to purch ase or lea se a rema nufactured  vehicle with ) those mo difications w hich are ne cessary to

meet the requirements of paragraph (1) and which do not significantly alter the historic character of such vehicle.

  (B) Vehicles of historic character defined by regulations

For purposes of this paragraph and Sec. 12148(b) of this title, a vehicle of historic character shall be defined by the

regulations issued by the Secretary to carry out this subsection.
(Pub. L. 101-336 , title II, Sec. 222, July 26, 1990, 104 S tat. 339.)

Sec. 12143 Paratransit as a complement to fixed route service

  (a) Gen eral rule

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a public entity which operates a fixed route system (other than a system which provides

solely commuter bus service) to fail to provide with respect to the operations of its fixed route system, in accordance

with this section, paratransit and other special transportation services to individuals with disabilities, including

individua ls who use  wheelcha irs, that are suffic ient to pro vide to suc h individu als a level o f service (1 ) which is

comparable to the level of designated public transportation services provided to individuals without disabilities using

such system; or (2) in the case of response time, which is comparable, to the extent practicable, to the level of

designated public transportation services provided to individuals without disabilities using such system.

  (b) Issuance of regulations

Not later than 1 year after July 26, 1990, the Secretary shall issue final regulations to carry out this section.

  (c) Required contents of regulations

  (1) Eligible recipients of service

The re gulations issu ed unde r this section s hall require  each pu blic entity whic h opera tes a fixed ro ute system to

provid e the para transit and o ther spec ial transpo rtation serv ices requ ired und er this sectio n--

(A)(i) to any individual with a disability who is unable, as a result of a physical or mental impairment (including a

vision impairment) and without the assistance of another individual (except an operator of a wheelchair lift or other

board ing assistanc e device ), to boar d, ride, or  disemb ark from  any vehicle  on the system  which is rea dily access ible

to and usable by individuals with disabilities;

(ii) to any individual with a disability who needs the assistance of a wheelchair lift or other boarding assistance

device (a nd is able  with such as sistance) to  board , ride, and  disemb ark from  any vehicle  which is rea dily access ible

to and usable by individuals with disabilities if the individual wants to travel on a route on the system during the

hours of operation of the system at a time (or within a reasonable period of such time) when such a vehicle is not

being used to provide designated public transportation on the route; and

(iii) to any individual with a disability who has a specific impairment-related condition which prevents such

individual from traveling to a boarding location or from a disembarking location on such system;

(B) to one other individual accompanying the individual with the disability; and

(C) to other individuals, in addition to the one individual described in subparagraph (B), accompanying the

individua l with a disab ility provide d that spa ce for these  addition al individu als is availab le on the p aratransit ve hicle

carrying the individual with a disability and that the transportation of such additional individuals will not result in a

denial of service to individuals with disabilities. For purposes of clauses (i) and (ii) of subparagraph (A), boarding or

disembarking from a vehicle does not include travel to the boarding location or from the disembarking location.

  (2) Service area

The regulations issued under this section shall require the provision of paratransit and special transportation services

required under this section in the service area of each public entity which operates a fixed route system, other than

any portion of the service area in which the public entity solely provides commuter bus service.

  (3) Serv ice criteria

Subjec t to parag raphs (1 ) and (2) , the regulatio ns issued u nder this se ction shall e stablish min imum ser vice criteria

for determining the level of services to be required under this section.

  (4) Undue financial burden limitation
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The regulations issued under this section shall provide that, if the public entity is able to demonstrate to the

satisfaction of the Secretary that the provision of paratransit and other special transportation services otherwise

required und er this section would im pose an und ue financial burden  on the public en tity, the public entity,

notwithstanding any other provision of this section (other than paragraph (5)), shall only be required to provide such

services to the extent that providing such services would not impose such a burden.

  (5) Additional services

The regulations issued under this section shall establish circumstances under which the Secretary may require a

public entity to provide, notwithstanding paragraph (4), paratransit and other special transportation services under

this section beyond the level of paratransit and other special transportation services which would otherwise be

required under paragraph (4).

  (6) Public participation

The regulations issued under this section shall require that each public entity which operates a fixed route system

hold a p ublic hea ring, prov ide an op portunity fo r public c omme nt, and co nsult with indiv iduals with d isabilities in

preparing its plan under paragraph (7).

  (7) Plans

The re gulations issu ed unde r this section s hall require  that each p ublic entity wh ich oper ates a fixed  route system --

(A) within 18 months after July 26, 1990, submit to the Secretary, and commence implementation of, a plan for

providing paratransit and other special transportation services which meets the requirements of this section; and

(B) on an annual basis thereafter, submit to the Secretary, and commence implementation of, a plan for providing

such services.

  (8) Provision of services by others

The re gulations issu ed unde r this section s hall--

(A) require that a public entity submitting a plan to the Secretary under this section identify in the plan any person or

other pu blic entity whic h is provid ing a para transit or oth er specia l transpor tation servic e for individ uals with

disabilities in the service area to which the plan applies; and

(B) provide that the public entity submitting the plan does not have to provide under the plan such service for

individuals with disabilities.

  (9) Other provisions

The regulations issued under this section shall include such other provisions and requirements as the Secretary

determines are necessary to carry out the objectives of this section.

  (d) Review of plan

  (1) Ge neral rule

The Secretary shall review a plan submitted under this section for the purpose of determining whether or not such

plan meets the requirements of this section, including the regulations issued under this section.

  (2) Disapproval

If the Secretary determines that a plan reviewed under this subsection fails to meet the requirements of this section,

the Secretary shall disapprove the plan and notify the public entity which submitted the plan of such disapproval and

the reasons therefor.

  (3) Modification of disapproved plan

Not later than 90 days after the date of disapproval of a plan under this subsection, the public entity which submitted

the plan shall modify the plan to meet the requirements of this section and shall submit to the Secretary, and

commence implementation of, such modified plan.

  (e) Discrimination defined

As used  in subsectio n (a) of this se ction, the ter m "disc rimination " include s--

(1) a failure of a public entity to which the regulations issued under this section apply to submit, or commence

implementation of, a plan in accordance with subsections (c)(6) and (c)(7) of this section;

(2) a failure of such entity to submit, or commence implementation of, a modified plan in accordance with subsection

(d)(3) of this section;

(3) submission to the Secretary of a modified plan under subsection (d)(3) of this section which does not meet the

requirements of this section; or

(4) a failure of such entity to provide paratransit or other special transportation services in accordance with the plan

or modified plan the public entity submitted to the Secretary under this section.

  (f) Statutory construction
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Nothing  in this section  shall be co nstrued a s preven ting a pub lic entity--

(1) from providing paratransit or other special transportation services at a level which is greater than the level of such

services which are required by this section,

(2) from providing paratransit or other special transportation services in addition to those paratransit and special

transportation services required by this section, or

(3) from  provid ing such se rvices to ind ividuals in ad dition to tho se individu als to who m such se rvices are  required  to

be provided by this section.
(Pub. L. 101-336 , title II, Sec. 223, July 26, 1990, 104 S tat. 340.)

Sec. 12144 Public entity operating a demand responsive system

If a public entity operates a demand responsive system, it shall be considered discrimination, for purposes of Sec.

12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), for such entity to purchase or

lease a new vehicle for use on such system, for which a solicitation is made after the 30th day following July 26,

1990, that is not readily accessible to and usable by individuals with disabilities, including individuals who use

wheelcha irs, unless suc h system, wh en viewed  in its entirety, pro vides a lev el of service  to such ind ividuals

equivalent to the level of service such system provides to individuals without disabilities.
(Pub. L. 101-336 , title II, Sec. 224, July 26, 1990, 104 S tat. 342.)

Sec. 12145 Temp orary  relief w here lifts a re una vailab le

  (a) Granting

With respect to the purchase of new buses, a public entity may apply for, and the Secretary may temporarily relieve

such public entity from the obligation under Sec. 12142(a) or 12 144 of this title to purchase new buses that are

readily accessible to and usable by individuals with disabilities if such public entity demonstrates to the satisfaction

of the Sec retary--

(1) that the initial solicitation for new buses made by the public entity specified that all new buses were to be

lift-equipped and were to be otherwise accessible to and usable by individuals with disabilities;

(2) the unavailability from any qualified manufacturer of hydraulic, electromechanical, or other lifts for such new

buses;

(3) that the p ublic entity se eking tem porary re lief has mad e good  faith efforts to lo cate a qu alified man ufacturer to

supply the lifts to the manufacturer of such buses in sufficient time to comply with such solicitation; and

(4) that any  further dela y in purcha sing new b uses nece ssary to ob tain such lifts wo uld significan tly impair

transportation service s in the commun ity served by the pub lic entity.

  (b) Duration and notice to Congress

Any relief granted under subsection (a) of this section shall be limited in duration by a specified date, and the

appropriate committees of Congress shall be notified of any such relief granted.

  (c) Fraudulent application

If, at any time, th e Secreta ry has reaso nable ca use to be lieve that an y relief grante d under  subsectio n (a) of this

section wa s fraudulen tly applied  for, the Sec retary shall--

(1) cancel such relief if such relief is still in effect; and

(2) take such other action as the Secretary considers appropriate.
(Pub. L. 101-336 , title II, Sec. 225, July 26, 1990, 104 S tat. 343.)

Sec. 12146 New facilities

For purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), it shall be

considered discrimination for a public entity to construct a new facility to be used in the provision of designated

public transportation services unless such facility is readily accessible to and usable by individuals with disabilities,

including individuals who use wheelchairs.
(Pub. L. 101-336 , title II, Sec. 226, July 26, 1990, 104 S tat. 343.)

Sec. 12147 Alterations of existing facilities

  (a) Gen eral rule

With re spect to a lterations o f an existing fac ility or part the reof used  in the prov ision of de signated p ublic

transportation services that affect or could affect the usability of the facility or part thereof, it shall be considered

discrimination, for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C.
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794), for a public entity to fail to make such alterations (or to ensure that the alterations are made) in such a manner

that, to the maximum extent feasible, the altered portions of the facility are readily accessible to and usable by

individuals with disabilities, including individuals who use wheelchairs, upon the completion of such alterations.

Where the public entity is undertaking an alteration that affects or could affect usability of or access to an area of the

facility containing a primary function, the entity shall also make the alterations in such a manner that, to the

maximum extent feasible, the path of travel to the altered area and the bathrooms, telephones, and drinking fountains

serving the  altered ar ea, are rea dily access ible to and  usable b y individua ls with disab ilities, including  individua ls

who use wheelchairs, upon completion of such alterations, where such alterations to the path of travel or the

bathroo ms, teleph ones, and  drinking fo untains serv ing the altere d area a re not disp roportio nate to the o verall

alterations in terms of cost and scope (as determined under criteria established by the Attorney General).

  (b) Special rule for stations

  (1) Ge neral rule

For purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), it shall be

conside red discr imination fo r a public  entity that pro vides de signated p ublic transp ortation to  fail, in accor dance w ith

the provisions of this subsection, to make key stations (as determined under criteria established by the Secretary by

regulation) in rapid rail and light rail systems readily accessible to and usable by individuals with disabilities,

including individuals who use wheelchairs.

  (2) Rapid rail and light rail key stations

  (A) Acc essibility

Except as otherwise provided in this paragraph, all key stations (as determined under criteria established by the

Secretary by regulation) in rapid rail and light rail systems shall be made readily accessible to and usable by

individuals with disabilities, including individuals who use wheelchairs, as soon as practicable but in no event later

than the last day of the 3-year period beginning on the July 26, 1990.

  (B) Extension for extraordinarily expensive structural changes

The S ecretary m ay extend  the 3-year p eriod un der subp aragrap h (A) up  to a 30-ye ar perio d for key sta tions in a rap id

rail or light rail sy stem which  stations nee d extrao rdinarily ex pensive str uctural cha nges to, o r replace ment of,

existing facilities; except that by the last day of the 20th year following July 26, 1990 at least 2/3 of such key stations

must be readily accessible to and usable by individuals with disabilities.

  (3) Plans and milestones

The Secretary shall require the appropriate public entity to develop and submit to the Secretary a plan for

comp liance with th is subsectio n--

(A) that refle cts consulta tion with ind ividuals with  disabilities affe cted by su ch plan a nd the res ults of a pub lic

hearing and public comments on such plan, and

(B) that establishes milestones for achievement of the requirements of this subsection.
(Pub. L. 101-336 , title II, Sec. 227, July 26, 1990, 104 S tat. 343.)

Sec. 12148 Public t ransp ortatio n prog rams a nd act ivities in ex isting fac ilities and o ne car  per tra in rule

  (a) Public transportation programs and activities in existing facilities

  (1) In general

With respect to existing facilities used in the provision of designated public transportation services, it shall be

considered discrimination, for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29

U.S.C . 794), fo r a public  entity to fail to o perate a d esignated  public tra nsportatio n progra m or activ ity conduc ted in

such facilities so that, when viewed in the entirety, the program or activity is readily accessible to and usable by

individuals with disabilities.

  (2) Exception

Paragraph (1) shall not require a public entity to make structural changes to existing facilities in order to make such

facilities acce ssible to ind ividuals wh o use whe elchairs, un less and to  the extent re quired b y Sec. 12 147(a ) of this

title (relating to alterations) or Sec. 12147(b) of this title (relating to key stations).

  (3) Utilization

Paragraph (1) shall not require a public entity to which paragraph (2) applies, to provide to individuals who use

wheelchairs services made available to the general public at such facilities when such individuals could not utilize or

benefit from such services provided at such facilities.

  (b) One  car per tra in rule
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  (1) Ge neral rule

Subject to paragraph (2), with respect to 2 or more vehicles operated as a train by a light or rapid rail system, for the

purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), it shall be

conside red discr imination fo r a public  entity to fail to ha ve at least 1  vehicle p er train that is a ccessible  to individu als

with disabilities, including individuals who use wheelchairs, as soon as practicable but in no event later than the last

day of the 5-year period beginning on the effective date of this section.

  (2) Historic trains

In orde r to com ply with par agraph ( 1) with resp ect to the re manufac ture of a ve hicle of histo ric charac ter which is to

be used  on a segm ent of a light o r rapid ra il system whic h is include d on the N ational R egister of H istoric Pla ces, if

making such vehicle readily accessible to and usable by individuals with disabilities would significantly alter the

historic character of such vehicle, the public entity which operates such system only has to make (or to purchase or

lease a remanufactured vehicle with) those modifications which are necessary to meet the requirements of Sec.

12142(c)(1) of this title and which do not significantly alter the historic character of such vehicle.
(Pub. L. 101-336 , title II, Sec. 228, July 26, 1990, 104 S tat. 344.)

Sec. 12149 Regulations

  (a) In general

Not later  than 1 yea r after July 2 6, 199 0, the Sec retary of T ranspo rtation shall issu e regulatio ns, in an acc essible

format, necessary for carrying out this part (other than Sec. 12143 of this title).

  (b) Standards

The regulations issued under this section and section 12143 of this title shall include standards applicable to facilities

and vehicles covered by this division. The standards shall be consistent with the minimum guidelines and

requirements issued by the Architectural and Transportation Barriers Compliance Board in accordance with Sec.

12204 of this title.
(Pub. L. 101-336 , title II, Sec. 229, July 26, 1990, 104 S tat. 345.)

Sec. 12150 Interim accessibility requirements

If final regulations have not been issued pursuant to Sec. 12149 of this title, for new construction or alterations for

which a valid and appropriate State or local building permit is obtained prior to the issuance of final regulations

under such section, and for which the construction or alteration authorized by such permit begins within one year of

the receipt of such permit and is completed under the terms of such permit, compliance with the Uniform Federal

Accessibility Standards in effect at the time the building permit is issued shall suffice to satisfy the requirement that

facilities be readily accessible to and usable by persons with disabilities as required under Secs. 12146 and 12147 of

this title, except that, if such final regulations have not been issued one year after the Architectural and

Transportation Barriers Compliance Board has issued the supplemental minimum guidelines required under Sec.

12204(a) of this title, compliance with such supplemental minimum guidelines shall be necessary to satisfy the

requirement that facilities be readily accessible to and usable by persons with disabilities prior to issuance of the final

regulations.
(Pub. L. 101-336 , title II, Sec. 230, July 26, 1990, 104 S tat. 345.)

PART  II--PUBLIC  TRAN SPOR TATIO N BY IN TERC ITY AN D CO MM UTER  RAIL

Sec. 12161 Definitions

As used  in this part:

  (1) Com muter auth ority

The term "commuter authority" has the meaning given such term in Sec. 103(8) of the Rail Passenger Service Act

(45 U.S.C. 502(8 )).

  (2) Commuter rail transportation

The term "commuter rail transportation" has the meaning given the term "commuter service" in Sec. 103(9) of the

Rail Passenger Service Act (45 U .S.C. 502(9)).

  (3) Intercity rail transportation

The term "intercity rail transportation" means transportation provided by the National Railroad Passenger
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Corporation.

  (4) Rail passenger car

The term "rail passenger car" means, with respect to intercity rail transportation, single-level and bi-level coach cars,

single-level and bi-level dining cars, single-level and bi-level sleeping cars, single-level and bi-level lounge cars, and

food service cars.

  (5) Responsible person

The ter m "resp onsible p erson" m eans--

(A) in the case of a station  more than 50  percent of which is o wned by a p ublic entity, such public entity;

(B) in the  case of a sta tion mor e than 50  percent o f which is ow ned by a  private p arty, the per sons pro viding inter city

or commuter rail transportation to such station, as allocated on an equitable basis by regulation by the Secretary of

Transportation; and

(C) in a ca se where n o party o wns mor e than 50  percent o f a station, the p ersons p roviding  intercity or co mmuter r ail

transportation to such station and the owners of the station, other than private party owners, as allocated on an

equitable basis by regulation by the Secretary of Transportation.

  (6) Station

The term "station" means the portion of a property located appurtenant to a right-of-way on which intercity or

commuter rail transportation is operated, where such portion is used by the general public and is related to the

provision of such transportation, including passenger platforms, designated waiting areas, ticketing areas, restrooms,

and, where a public entity providing rail transportation owns the property, concession areas, to the extent that such

public entity exercises control over the selection, design, construction, or alteration of the property, but such term

does not include flag stops.
(Pub. L. 101-336 , title II, Sec. 241, July 26, 1990, 104 S tat. 346.)

Sec. 12162 Intercity and commuter rail actions considered discriminatory

  (a) Intercity rail transportation

  (1) One  car per tra in rule

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a person who provides intercity rail transportation to fail to have at least one passenger car

per train that is readily accessible to and usable by individuals with disabilities, including individuals who use

wheelchairs, in accordance with regulations issued under Sec. 12164 of this title, as soon as practicable, but in no

event later than 5 years after July 26, 1990.

  (2) New intercity cars

  (A) Ge neral rule

Except as otherwise provided in this subsection with respect to individuals who use wheelchairs, it shall be

considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of 1973 (29

U.S.C. 794) for a person to purchase or lease any new rail passenger cars for use in intercity rail transportation, and

for which a  solicitation is m ade later th an 30 d ays after July 2 6, 199 0, unless all su ch rail cars a re readily a ccessible

to and usable by individuals with disabilities, including individuals who use wheelchairs, as prescribed by the

Secretary of Transportation in regulations issued under Sec. 12164 of this title.

  (B) Special rule for single-level passenger coaches for individuals who use wheelchairs

Single-leve l passenge r coache s shall be re quired to --

(i) be able to be entered by an individual who uses a wheelchair;

(ii) have space to park and secure a wheelchair;

(iii) h ave  a sea t to w hich  a pa ssen ger i n a w hee lcha ir ca n tra nsfe r, an d a s pac e to f old  and  stor e suc h pa ssen ger's

wheelchair; and

(iv) have a restroom usable by an individual who uses a wheelchair, only to the extent provided in paragraph (3).

  (C) Special rule for single-level dining cars for individuals who use wheelchairs

Single-leve l dining car s shall not b e require d to--

(i) be able to be entered from the station platform by an individual who uses a wheelchair; or

(ii) have a restroom usable by an individual who uses a wheelchair if no restroom is provided in such car for any

passenger.

  (D) Special rule for bi-level dining cars for individuals who use wheelchairs

Bi-level d ining cars sh all not be re quired to --
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(i) be able to be entered by an individual who uses a wheelchair;

(ii) have space to park and secure a wheelchair;

(iii) h ave  a sea t to w hich  a pa ssen ger i n a w hee lcha ir ca n tra nsfe r, or  a sp ace  to fo ld an d sto re su ch p asse nge r's

wheelchair; or

(iv) have a restroom usable by an individual who uses a wheelchair.

  (3) Accessibility of single-level coaches

  (A) Ge neral rule

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a person who provides intercity rail transportation to fail to have on each train which

includes o ne or mo re single-leve l rail passen ger coac hes--

(i) a numb er of spac es--

(I) to park and secure wheelchairs (to accommodate individuals who wish to remain in their wheelchairs) equal to not

less than one-half of the number of single-level rail passenger coaches in such train; and

(II) to fold and store wheelchairs (to accommodate individuals who wish to transfer to coach seats) equal to not less

than one-half of the number of single-level rail passenger coaches in such train, as soon as practicable, but in no

event later than 5 years after July 26, 1990; and

(ii) a numb er of spac es--

(I) to park and secure wheelchairs (to accommodate individuals who wish to remain in their wheelchairs) equal to not

less than the total number of single-level rail passenger coaches in such train; and

(II) to fold and store wheelchairs (to accommodate individuals who wish to transfer to coach seats) equal to not less

than the total number of single-level rail passenger coaches in such train, as soon as practicable, but in no event later

than 10 years after July 26, 1990.

  (B) Location

Spaces required by subparagrap h (A) shall be located in single-level rail passenger coaches or food service cars.

  (C) Limitation

Of the number of spaces required on a  train by subparagraph (A), not more than two spaces to pa rk and secure

wheelchairs nor more than two spaces to fold and store wheelchairs shall be located in any one coach or food service

car.

  (D) Other accessibility features

Single-level rail passenger coaches and food service cars on which the spaces required by subp aragraph (A) are

located shall have a restroom usable by an individual who uses a wheelchair and shall be able to be entered from the

station platform by an individual who uses a wheelchair.

  (4) Food service

  (A) Single-level dining cars

On any tra in in which a  single-level d ining car is us ed to pr ovide fo od servic e--

(i) if such single-level dining car was purchased after July 26, 1990, table service in such car shall be provided to a

passeng er who us es a whee lchair if--

(I) the car adjacent to the end of the dining car through which a wheelchair may enter is itself accessible to a

wheelchair;

(II) such passenger can exit to the platform from the car such passenger occupies, move down the platform, and enter

the adjacent accessible car described in subclause (I) without the necessity of the train being moved within the

station; and

(III) spac e to park  and secu re a whee lchair is ava ilable in the d ining car at th e time such  passeng er wishes to  eat (if

such passenger wishes to remain in a wheelchair), or space to store and fold a wheelchair is available in the dining

car at the time such passenger wishes to eat (if such passenger wishes to transfer to a dining car seat); and

(ii) appropriate auxiliary aids and services, including a hard surface on which to eat, shall be provided to ensure that

other equivalent food service is available to individuals with disabilities, including individuals who use wheelchairs,

and to passengers traveling with such individuals.

Unless not practicable, a person providing intercity rail transportation shall place an accessible car adjacent to the

end of a dining car described in clause (i) through which an individual who uses a wheelchair may enter.

  (B) Bi-level dining cars

On any tra in in which a  bi-level din ing car is use d to pro vide foo d service --

(i) if such train includes a bi-level lounge car purchased after July 26, 1990, table service in such lounge car shall be
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provided to individuals who use wheelchairs and to other passengers; and

(ii) appropriate auxiliary aids and services, including a hard surface on which to eat, shall be provided to ensure that

other equivalent food service is available to individuals with disabilities, including individuals who use wheelchairs,

and to passengers traveling with such individuals.

  (b) Commuter rail transportation

  (1) One  car per tra in rule

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a person who provides commuter rail transportation to fail to have at least one passenger

car per train that is readily accessible to and usable by individuals with disabilities, including individuals who use

wheelchairs, in accordance with regulations issued under Sec. 12164 of this title, as soon as practicable, but in no

event later than 5 years after July 26, 1990.

  (2) New comm uter rail cars

  (A) Ge neral rule

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973  (29 U .S.C. 79 4) for a p erson to p urchase o r lease any n ew rail pas senger ca rs for use in c ommu ter rail

transpor tation, and  for which a  solicitation is m ade later th an 30 d ays after the e ffective date  of this section , unless all

such rail cars are readily accessible to and usable by individuals with disabilities, including individuals who use

wheelchairs, as prescribed by the Secretary of Transportation in regulations issued under Sec. 12164 of this title.

  (B) Ac cessibility

For pu rposes o f Sec. 12 132 o f this title and Se c. 504 o f the Reha bilitation A ct of 197 3 (29 U .S.C. 79 4), a

requirem ent that a rail p assenger  car used  in comm uter rail transp ortation b e accessib le to or rea dily access ible to

and usab le by individ uals with disa bilities, includ ing individ uals who u se wheelc hairs, shall no t be cons trued to

require--

(i) a restroom usable by an individual who uses a wheelchair if no restroom is provided in such car for any

passenger;

(ii) space to fold and store a wheelchair; or

(iii) a seat to which a passenger who uses a wheelchair can transfer.

  (c) Used rail cars

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973  (29 U .S.C. 79 4) for a p erson to p urchase o r lease a use d rail pass enger ca r for use in inte rcity or com muter rail

transpor tation, unless  such per son mak es demo nstrated go od faith effo rts to purc hase or le ase a used  rail car that is

readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs, as

prescribed by the Secretary of Transportation in regulations issued under Sec. 12164 of this title.

  (d) Remanufactured rail cars

  (1) Remanufacturing

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973  (29 U .S.C. 79 4) for a p erson to r emanufa cture a rail p assenger  car for use  in intercity or c ommu ter rail

transportation so as to extend its usable life for 10 years or more, unless the rail car, to the maximum extent feasible,

is made readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs,

as prescribed by the Secretary of Transportation in regulations issued under Sec. 12164 of this title.

  (2) Purchase or lease

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a person to purchase or lease a remanufactured rail passenger car for use in intercity or

commuter rail transportation unless such car was remanufactured in accordance with paragraph  (1).

  (e) Stations

  (1) New stations

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973  (29 U .S.C. 79 4) for a p erson to b uild a new  station for us e in intercity o r comm uter rail transp ortation tha t is

not readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs, as

prescribed by the Secretary of Transportation in regulations issued under Sec. 12164 of this title.

  (2) Existing stations

  (A) Failur e to mak e readily ac cessible

  (i) Gene ral rule
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It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973 (29 U.S.C. 794) for a responsible person to fail to make existing stations in the intercity rail transportation

system, and existing key stations in commuter rail transportation systems, readily accessible to and usable by

individuals with disabilities, including individuals who use wheelchairs, as prescribed by the Secretary of

Transportation in regulations issued under Sec. 12164 of this title.

  (ii) Period for compliance

  (I) Intercity ra il

All stations in  the intercity ra il transporta tion system s hall be ma de read ily accessib le to and u sable by in dividuals

with disabilities, including individuals who use wheelchairs, as soon as practicable, but in no event later than 20

years after July 26, 1990.

  (II) Com muter rail

Key statio ns in com muter rail tra nsportatio n systems sha ll be mad e readily ac cessible to  and usab le by individ uals

with disabilities, including individuals who use wheelchairs, as soon as practicable but in no event later than 3 years

after July 26, 1990, except that the time limit may be extended by the Secretary of Transportation up to 20 years after

July 26, 1990 in a case where the raising of the entire passenger platform is the only means available of attaining

accessibility or where o ther extraordinarily exp ensive structural change s are necessary to attain ac cessibility.

  (iii) Designation of key stations

Each commuter authority shall designate the key stations in its commuter rail transportation system, in consultation

with individuals with disabilities and organizations representing such individuals, taking into consideration such

factors as high ridership and whether such station serves as a transfer or feeder station. Before the final designation

of key stations under this clause, a commuter authority shall hold a public hearing.

  (iv) Plans and milestones

The S ecretary o f Transp ortation sh all require  the appr opriate p erson to d evelop  a plan for  carrying o ut this

subparagraph that reflects consultation with individuals with disabilities affected by such plan and that establishes

milestones for achievement of the requirements of this subparagraph.

  (B) Requirement when making alterations

  (i) Gene ral rule

It shall be considered discrimination, for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act

of 1973 (29 U.S.C. 794), with respect to alterations of an existing station or part thereof in the intercity or commuter

rail transpo rtation system s that affect or  could affe ct the usab ility of the station o r part there of, for the re sponsib le

person, owner, or person in control of the station to fail to make the alterations in such a manner that, to the

maximu m extent fea sible, the alter ed por tions of the sta tion are re adily acce ssible to an d usable  by individ uals with

disabilities, including individuals who use wheelchairs, upon completion of such alterations.

  (ii) Alterations to a primary function area

It shall be considered discrimination, for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act

of 1973 (29 U.S.C. 794), with respect to alterations that affect or could affect the usability of or access to an area of

the station c ontaining a  primary fun ction, for the  respons ible perso n, owner, o r person  in contro l of the station  to fail

to make the alterations in such a manner that, to the maximum extent feasible, the path of travel to the altered area,

and the b athroom s, telepho nes, and d rinking fou ntains servin g the altered  area, are r eadily acc essible to a nd usab le

by individuals with disabilities, including individuals who use wheelchairs, upon completion of such alterations,

where such alterations to the path of travel or the bathrooms, telephones, and drinking fountains serving the altered

area are  not dispr oportio nate to the o verall altera tions in term s of cost an d scop e (as dete rmined u nder crite ria

established by the Attorney General).

  (C) Required cooperation

It shall be considered discrimination for purposes of Sec. 12132 of this title and Sec. 504 of the Rehabilitation Act of

1973  (29 U .S.C. 79 4) for an o wner, or p erson in c ontrol, of a  station gov erned b y subpar agraph ( A) or (B ) to fail to

pro vide  reas ona ble c oop erat ion t o a r esp ons ible  per son  with  resp ect to  such  stati on in  that r esp ons ible  per son 's

efforts to co mply with su ch subp aragrap h. An ow ner, or pe rson in co ntrol, of a sta tion shall be  liable to a re sponsib le

person for any failure to provide reasonable cooperation as required by this subparagraph. Failure to receive

reasona ble coo peration  required  by this subp aragrap h shall not b e a defen se to a claim  of discrim ination und er this

chapter.
(Pub. L. 101-336 , title II, Sec. 242, July 26, 1990, 104 S tat. 347.)
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Sec. 12163 Conformance of accessibility standards

Accessibility standards included in regulations issued under this part shall be consistent with the minimum guidelines

issued by the Architectural and Transportation Barriers Compliance Board under Sec. 12204(a) of this title.
(Pub. L. 101-336 , title II, Sec. 243, July 26, 1990, 104 S tat. 252.)

Sec. 12164 Regulations

Not later  than 1 yea r after July 2 6, 199 0, the Sec retary of T ranspo rtation shall issu e regulatio ns, in an acc essible

format, ne cessary for  carrying o ut this part.
(Pub. L. 101-336 , title II, Sec. 244, July 26, 1990, 104 S tat. 352.)

Sec. 12165 Interim accessibility requirements

  (a) Stations

If final regulations have not been issued pursuant to Sec. 12164 of this title, for new construction or alterations for

which a valid and appropriate State or local building permit is obtained prior to the issuance of final regulations

under such section, and for which the construction or alteration authorized by such permit begins within one year of

the receipt of such permit and is completed under the terms of such permit, compliance with the Uniform Federal

Accessibility Standards in effect at the time the building permit is issued shall suffice to satisfy the requirement that

stations be readily accessible to and usable by persons with disabilities as required under Sec. 12162(e) of this title,

except that, if such final regulations have not been issued one year after the Architectural and Transportation Barriers

Compliance Board has issued the supplemental minimum guidelines required under Sec. 12204(a) of this title,

compliance with such supplemental minimum guidelines shall be necessary to satisfy the requirement that stations be

readily accessible to and usable by persons with disabilities prior to issuance of the final regulations.

  (b) Rail Passenger Cars

If final regulations have not been issued pursuant to Sec. 12164 of this title, a person shall be considered to have

complied with the requirements of Sec. 12162 (a) through (d) that a rail passenger car be readily accessible to and

usable by individuals with disabilities, if the design for such car complies with the laws and regulations (including

the Minimum Guidelines and R equirements for Accessible Design and such supplem ental minimum guidelines as are

issued under Sec. 12204(a) of this title) governing accessibility of such cars, to the extent that such laws and

regulations are not inconsistent with this part and are in effect at the time such design is substantially completed.
(Pub. L. 101-336 , title II, Sec. 245, July 26, 1990, 104 S tat. 352.)

SUBC HAPT ER III PUBLIC ACCOMM ODATIONS AND SERVICES OPERATED BY PRIVATE

ENTITIES

Sec. 12181 Definitions

As used in this subchapter:

  (1) Commerce

The ter m "com merce"  means tra vel, trade, tra ffic, comm erce, trans portation , or com municatio n--

(A) among the several States;

(B) between any foreign country or any territory or possession and any State; or

(C) between p oints in the same State b ut through anothe r State or foreign co untry.

  (2) Commercial facilities

The ter m "com mercial fac ilities" mean s facilities--

(A) that are intended for nonresidential use; and

(B) whose operations will affect commerce.

Such term  shall not inclu de railroa d locom otives, railro ad freight c ars, railroa d cabo oses, railro ad cars d escribed  in

Sec. 12162 of this title or covered under this chapter, railroad rights-of-way, or facilities that are covered or

expressly exempted from coverage und er the Fair Housing Act of 1968 (4 2 U.S.C. 3601 e t seq.).

  (3) Demand responsive system

The term "demand responsive system" means any system of providing transportation of individuals by a vehicle,

other than a system which is a fixed route system.

  (4) Fixed route system
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The term "fixed route system" means a system of providing transportation of individuals (other than by aircraft) on

which a vehicle is operated along a prescribed route according to a fixed schedule.

  (5) Over-the-road bus

The term "over-the-road bus" means a bus characterized by an elevated passenger deck located over a baggage

comp artment.

  (6) Priva te entity

The term "private entity" means any entity other than a public entity (as defined in Sec. 12131(1)) of this title.

  (7) Public accommodation

The following private entities are considered public accommodations for purposes of this subchapter, if the

operatio ns of such e ntities affect co mmerc e--

(A) an inn, hotel, motel, or other place of lodging, except for an establishment located within a building that contains

not more than five rooms for rent or hire and that is actually occupied by the proprietor of such establishment as the

residence of such proprietor;

(B) a restaurant, bar, or other establishment serving food or drink;

(C) a mo tion picture  house, the ater, conc ert hall, stadiu m, or oth er place o f exhibition  or enterta inment;

(D) an auditorium, convention center, lecture hall, or other place of public gathering;

(E) a ba kery, groc ery store, clo thing store, h ardware  store, shop ping cen ter, or othe r sales or re ntal establish ment;

(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe repair service, funeral parlor, gas

station, office of an accountant or lawyer, pharmacy, insurance office, professional office of a health care provider,

hospital, o r other ser vice estab lishment;

(G) a terminal, depot, or other station used for specified public transportation;

(H) a museum, library, gallery, or other place of public display or collection;

(I) a park, zoo, amusement park, or other place of recreation;

(J) a nursery, elementary, secondary, undergraduate, or postgraduate private school, or other place of education;

(K) a day care center, senior citizen center, homeless shelter, food bank, adoption agency, or other social service

center establishment; and

(L) a gymnasium, health spa, bowling alley, golf course, or other place of exercise or recreation.

  (8) Rail and railroad

The terms "rail" and "railroad" have the meaning given the term "railroad" in Sec. 202(e) of the Federal Railroad

Safety Act of 1970 (45 U .S.C. 431(e)).

  (9) Rea dily achiev able

The term "readily achievable" means easily accomplishable and able to be carried out without much difficulty or

expense . In determ ining wheth er an actio n is readily ac hievable , factors to b e consid ered inclu de--

(A) the nature and cost of the action needed under this chapter;

(B) the overall financial resources of the facility or facilities involved in the action; the number of persons employed

at such facility; the effect on expenses and resources, or the impact otherwise of such action upon the operation of

the facility;

(C) the o verall financ ial resourc es of the co vered en tity; the overa ll size of the b usiness of a  covered  entity with

respect to the number of its employees; the number, type, and location of its facilities; and

(D) the type of operation or operations of the covered entity, including the composition, structure, and functions of

the workforce of such entity; the geographic separateness, administrative or fiscal relationship of the facility or

facilities in question to the cove red entity.

  (10) Specified public transportation

The term "specified public transportation" means transportation by bus, rail, or any other conveyance (other than by

aircraft) that provides the general public with general or special service (including charter service) on a regular and

continuing basis.

  (11) V ehicle

The term "vehicle" does not include a rail passenger car, railroad locomotive, railroad freight car, railroad caboose,

or a railroad car described in Sec. 1216 2 of this title or covered under this subchapter.
(Pub. L. 101-336 , title III, Sec. 301, July 26, 1990, 104 S tat. 353.)
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Sec. 12182 Prohibition of discrimination by public accommodations

  (a) Gen eral rule

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods,

services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person

who owns, leases (or leases to), or operates a place of public accommodation.

  (b) Construction

  (1) General prohibition

  (A) Activities

  (i) Denial of participation

It shall be discriminatory to subject an individual or class of individuals on the basis of a disability or disabilities of

such individual or class, directly, or through contractual, licensing, or other arrangements, to a denial of the

opportunity of the individual or class to participate in or benefit from the goods, services, facilities, privileges,

advantages, or a ccommo dations of an entity.

  (ii) Particip ation in une qual ben efit

It shall be discriminatory to afford an individual or class of individuals, on the basis of a disability or disabilities of

such indiv idual or c lass, directly, o r through c ontractua l, licensing, or  other arra ngemen ts with the op portunity to

participa te in or be nefit from a g ood, se rvice, facility, pr ivilege, adv antage, o r accom moda tion that is no t equal to

that afforded to other individuals.

  (iii) Separa te benefit

It shall be discriminatory to provide an individual or class of individuals, on the basis of a disability or disabilities of

such individual or class, directly, or through contractual, licensing, or other arrangements with a good, service,

facility, privilege, advantage, or accommod ation that is different or separate from that provided to other individuals,

unless such action is nec essary to provide  the individual or class o f individuals with a good , service, facility,

privilege, advantage, or accommodation, or other op portunity that is as effective as that provided to others.

  (iv) Individ ual or class  of individu als

For pu rposes o f clauses (i) thr ough (iii) o f this subpa ragraph , the term " individua l or class of in dividuals"  refers to

the clients or customers of the covered public accommodation that enters into the contractual, licensing or other

arrangem ent.

  (B) Integrated settings

Goods, services, facilities, privileges, advantages, and accommodations shall be afforded to an individual with a

disability in the  most integ rated setting  appro priate to the  needs o f the individu al.

  (C) Op portunity to  participa te

Notwiths tanding the  existence o f separate  or differen t program s or activities p rovided  in accord ance with th is

section, an individual with a disability shall not be denied the opportunity to participate in such programs or

activities that a re not sep arate or d ifferent.

  (D) Administrative methods

An individual or entity shall not, directly or through contractual or other arrangements, utilize standards or criteria or

method s of adm inistration--

(i) that have the effect of discriminating on the basis of disability; or

(ii) that perp etuate the d iscriminatio n of other s who are  subject to  comm on adm inistrative co ntrol.

  (E) Association

It shall be discriminatory to exclude or otherwise deny equal goods, services, facilities, privileges, advantages,

accommodations, or other opportunities to an individual or entity because of the known disability of an individual

with whom the individual or entity is known to have a relationship or association.

  (2) Specific prohibitions

  (A) Discrimination

For pu rposes o f subsectio n (a) of this se ction, discr imination in cludes--

(i) the imposition or application of eligibility criteria that screen out or tend to screen out an individual with a

disability or any class of individuals with disabilities from fully and equally enjoying any goods, services, facilities,

privileges, advantages, or accommodations, unless such criteria can be shown to be necessary for the provision of the

goods, services, facilities, privileges, advantages, or accommodations being offered;

(ii) a failure to make reasonable modifications in policies, practices, or procedures, when such modifications are

necessar y to afford s uch goo ds, service s, facilities, privile ges, adva ntages, or  accom moda tions to ind ividuals with
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disabilities, unless the entity can demonstrate that making such modifications would fundamentally alter the nature of

such goods, services, facilities, privileges, advantages, or accommodations;

(iii) a failure to take such steps as may be necessary to ensure that no individual with a disability is excluded, denied

services, segregated or otherwise treated differently than other individuals because of the absence of auxiliary aids

and services, unless the entity can demonstrate that taking such steps would fundamentally alter the nature of the

good, service, facility, privilege, advantage, or accommodation being offered or would result in an undue burden;

(iv) a failure to remove architectural barriers, and communication barriers that are structural in nature, in existing

facilities, and transportation barriers in existing vehicles and rail passenger cars used by an establishment for

transpor ting individu als (not inclu ding bar riers that can  only be re moved  through th e retrofitting o f vehicles o r rail

passenger cars by the installation of a hydraulic or other lift), where such removal is readily achievable; and

(v) where an entity can demonstrate that the removal of a barrier under clause (iv) is not readily achievable, a failure

to make such goods, services, facilities, privileges, advantages, or accommodations available through alternative

methods if such methods are readily achievable.

  (B) Fixed route system

  (i) Access ibility

It shall be considered discrimination for a private entity which operates a fixed route system and which is not subject

to Sec. 12184 of this title to purchase or lease a vehicle with a seating capacity in excess of 16 passengers (including

the driver) for use on such system, for which a solicitation is made after the 30th day following the effective date of

this subpa ragraph , that is not rea dily access ible to and  usable b y individua ls with disab ilities, including  individua ls

who use wheelchairs.

  (ii) Equivalent service

If a private entity which operates a fixed route system and which is not subject to Sec. 12184 of this title purchases

or leases a vehicle with a seating capacity of 16 passengers or less (including the driver) for use on such system after

the effective d ate of this sub paragra ph that is no t readily acc essible to o r usable b y individua ls with disab ilities, it

shall be considere d discrimination for su ch entity to fail to operate suc h system so that, when view ed in its entirety,

such system ensures a level of service to individuals with disabilities, including individuals who use wheelchairs,

equivalent to the level of service provided to individuals without disabilities.

  (C) Demand responsive system

For pu rposes o f subsectio n (a) of this se ction, discr imination in cludes--

(i) a failure of a private entity which operates a demand responsive system and which is not subject to Sec. 12184 of

this title, to ope rate such sys tem so tha t, when view ed in its entire ty, such system  ensures a le vel of servic e to

individua ls with disab ilities, including  individua ls who use  wheelcha irs, equivale nt to the leve l of service p rovided  to

individuals without disabilities; and

(ii) the purchase or lease by such entity for use on such system of a vehicle with a seating capacity in excess of 16

passengers (including the driver), for which solicitations are made after the 30th day following the effective date of

this subpa ragraph , that is not rea dily access ible to and  usable b y individua ls with disab ilities (including  individua ls

who use wheelchairs) unless such entity can demonstrate that such system, when viewed in its entirety, provides a

level of service to individuals with disabilities equivalent to that provided to individuals without disabilities.

  (D) Over-the-road buses

  (i) Limitation  on app licability

Subparagraphs (B) an d (C) do not apply to over-the-road buses.

  (ii) Access ibility require ments

For purposes of subsection (a), discrimination includes (I) the purchase or lease of an over-the-road bus which does

not comply with the regulations issued under Sec. 12186(a)(2) of this title by a private entity which provides

transportation of individuals and which is not primarily engaged in the business of transporting people, and (II) any

other failure of such entity to comply with such regulations.

  (3) Specific construction

Nothing in this subchapter shall require an entity to permit an individual to participate in or benefit from the goods,

services, facilities, privileges, advantages and accommodations of such entity where such individual poses a direct

threat to the health or safety of others. The term "direct threat" means a significant risk to the health or safety of

others that cannot be eliminated by a modification of policies, practices, or procedures or by the provision of

auxiliary aids or services.
(Pub. L. 101-336, title III, Sec. 302, July 26, 1990, 104 Stat. 327.)



-23-Published by SpecialEdLaw.net - June, 2000

Sec. 12183 New construction and alterations in public accommodations and commercial facilities

  (a) Application of term

Except as provided in subsection (b) of this section, as applied to public accomm odations and comme rcial facilities,

discrimina tion for pu rposes o f Sec. 12 182(a ) of this title includ es--

(1) a failure to design and construct facilities for first occupancy later than 30 months after July 26, 1990 that are

readily acc essible to a nd usab le by individ uals with disa bilities, exce pt where  an entity can  demo nstrate that it is

structurally impracticable to meet the requirements of such subsection in accordance with standards set forth or

incorporated by reference in regulations issued under this subchapter; and

(2) with respect to a facility or part thereof that is altered by, on behalf of, or for the use of an establishment in a

manner that affects or could affect the usability of the facility or part thereof, a failure to make alterations in such a

manner  that, to the m aximum  extent feasib le, the altered  portions  of the facility are  readily acc essible to a nd usab le

by individuals with disabilities, including individuals who use wheelchairs. Where the entity is undertaking an

alteration that affects or could affect usability of or access to an area of the facility containing a primary function, the

entity shall also make the alterations in such a manner that, to the maximum extent feasible, the path of travel to the

altered ar ea and th e bathro oms, telep hones, an d drinkin g fountains  serving the  altered ar ea, are rea dily access ible to

and usable by individuals with disabilities where such alterations to the path of travel or the bathrooms, telephones,

and drinking fountains serving the altered area are not disproportionate to the overall alterations in terms of cost and

scope (as determined under criteria established by the Attorney General).

  (b) Elevator

Subsection (a) of this section shall not be construed to require the installation of an elevator for facilities that are less

than three stories or have less than 3,000 square feet per story unless the building is a shopping center, a shopping

mall, or the professional office of a health care provider or unless the Attorney General determines that a particular

category of such facilities requires the installation of elevators based on the usage of such facilities.
(Pub. L. 101-336 , title III, Sec. 303, July 26, 1990, 104 S tat. 358.)

Sec. 12184 Prohibition of discrimination in specified pu blic transportation services pro vided by private

entities

  (a) Gen eral rule

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of specified

public transportation services provided by a private entity that is primarily engaged in the business of transporting

people and whose operations affect commerce.

  (b) Construction

For pu rposes o f subsectio n (a) of this se ction, discr imination in cludes--

(1) the imposition or application by a entity described in subsection (a) of this section of eligibility criteria that

screen o ut or tend  to screen  out an ind ividual with a  disability or a ny class of ind ividuals with  disabilities fro m fully

enjoying the specified public transportation services provided by the entity, unless such criteria can be shown to be

necessary for the provision of the services being offered;

(2) the failur e of such e ntity to--

(A) make reasonable modifications consistent with those required under Sec. 12182(b)(2)(A)(ii) of this title;

(B) provide auxiliary aids and services consistent with the requirements of Sec. 12182(b)(2)(A)(iii) of this title; and

(C) remove barriers consistent with the requirements of Sec. 12182(b)(2)(A) of this title and with the requirements of

Sec. 12183(a)(2) of this title;

(3) the purchase or lease by such entity of a new vehicle (other than an automobile, a van with a seating capacity of

less than 8 p assenger s, including th e driver, o r an over -the-road  bus) whic h is to be us ed to pr ovide sp ecified pu blic

transportation and for which a solicitation is made after the 30th day following the effective date of this section, that

is not readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs;

except th at the new v ehicle nee d not be  readily acc essible to a nd usab le by such in dividuals if th e new veh icle is to

be used  solely in a de mand re sponsive  system and  if the entity can d emonstr ate that such  system, whe n viewed  in its

entirety, provides a level of service to such individuals equivalent to the level of service provided to the general

public;

(4)(A) the purchase or lease by such entity of an over-the-road bus which does not comply with the regulations

issued under Sec. 12186(a)(2) of this title; and

(B) any other failure of such entity to comply with such regulations; and
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(5) the purchase or lease by such entity of a new van with a seating capacity of less than 8 passengers, including the

driver, which is to be used to provide specified public transportation and for which a solicitation is made after the

30th da y following th e effective d ate of this sec tion that is no t readily acc essible to o r usable b y individua ls with

disabilities, including individuals who use wheelchairs; except that the new van need not be readily accessible to and

usable by such individuals if the entity can demonstrate that the system for which the van is being purchased or

leased, when viewed in its entirety, provides a level of service to such individuals equivalent to the level of service

provided to the general public;

(6) the pu rchase o r lease by su ch entity of a n ew rail pas senger ca r that is to be  used to p rovide sp ecified pu blic

transpor tation, and  for which a  solicitation is m ade later th an 30 d ays after the e ffective date  of this para graph, tha t is

not readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs; and

(7) the rem anufacture  by such en tity of a rail pas senger ca r that is to be  used to p rovide sp ecified pu blic

transportation so as to extend its usable life for 10 years or more, or the purchase or lease by such entity of such a

rail car, unle ss the rail car , to the max imum ex tent feasible , is made re adily acce ssible to an d usable  by individ uals

with disabilities, including individuals who use wheelchairs.

  (c) Historical or antiquated cars

  (1) Exception

To the  extent that co mplianc e with subse ction (b)( 2)(C) o r (b)(7) o f this section w ould signific antly alter the h istoric

or antiquated character of a historical or antiquated rail passenger car, or a rail station served exclusively by such

cars, or would result in violation of any rule, regulation, standard, or order issued by the Secretary of Transportation

under the Federal Railroad Safety Act of 1970 (45 U.S.C. et seq.), such compliance shall not be required.

  (2) Definition

As used  in this subsec tion, the term  "historica l or antiqua ted rail pa ssenger c ar" mea ns a rail pas senger ca r--

(A) which is not less than 30 years old at the time of its use for transporting individuals;

(B) the manufacturer of which is no longer in the business of manufacturing rail passenger cars; and

(C) which --

(i) has a consequential association with events or persons significant to the past; or

(ii) embodies, or is being restored to embody, the distinctive characteristics of a type of rail passenger car used in the

past, or to represent a time period which has passed.
(Pub. L. 101-336 , title III, Sec. 304, July 26, 1990, 104 S tat. 359.)

Sec. 12185 Study

  (a) Purposes

The O ffice of Te chnolog y Assessm ent shall und ertake a stu dy to dete rmine--

(1) the access needs of individuals with disabilities to over-the-road buses and over-the-road bus service; and

(2) the m ost cost-effec tive metho ds for pro viding acc ess to ove r-the-road  buses an d over-th e-road b us service to

individuals with disabilities, particularly individuals who use wheelchairs, through all forms of boarding options.

  (b) Con tents

The study shall include, at a minimum, an analysis of the following:

(1) The anticipated demand by individuals with disabilities for accessible over-the-road buses and over-the-road bus

service.

(2) The degree to which such buses and service, including any service required under Secs. 12184(b)(4) and

12186(a)(2) of this title, are readily accessible to and usable by individuals with disabilities.

(3) Th e effectiven ess of vario us metho ds of pro viding acc essibility to suc h buses a nd servic e to individ uals with

disabilities.

(4) The cost of providing accessible over-the-road buses and bus service to individuals with disabilities, including

consideration of recent technological and cost saving developments in equipme nt and devices.

(5) Possible design changes in over-the-road buses that could enhance accessibility, including the installation of

accessible restroo ms which do n ot result in a loss of seating cap acity.

(6) The impact of accessibility requirements on the continuation of over-the-road bus service, with particular

consideration of the impact of such requirements on such service to rural communities.

  (c) Advisory committee

In cond ucting the stu dy requir ed by sub section (a ) of this sectio n, the Office  of Tec hnology A ssessmen t shall

establish an  advisory c ommittee , which shall c onsist of--
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(1) members selected from amo ng private operators and manufacturers of over-the-road buses;

(2) members selected from amo ng individuals with disabilities, particularly individuals who use wheelchairs, who are

potential riders of such buses; and

(3) members selected for their technical expertise on issues included in the study, including manufacturers of

boarding assistance equipment and devices.

The number of members selected under each of paragraphs (1) and (2) shall be equal, and the total number of

members selected under paragrap hs (1) and (2) shall exceed the number of mem bers selected under paragraph (3).

  (d) Deadline

The study required by subsection (a) of this section, along with recommendations by the Office of Technology

Assessment, including any policy options for legislative action, shall be submitted to the President and Congress

within 36 months after July 26, 1990. If the President determines that compliance with the regulations issued

pursuant to Sec. 12186(a)(2)(B) of this title on or before the applicable deadlines specified in Sec. 12186(a)(2)(B) of

this title will result in a significant reduction in intercity over-the-road bus service, the President shall extend each

such deadline by 1 year.

  (e) Review

In developing the study required by subsection (a) of this section, the Office of Technology Assessment shall provide

a preliminary draft of such study to the Architectural and Transportation Barriers Compliance Board established

under Sec. 502 of the Rehabilitation Act of 1973 (29 U.S.C. 792). The Board shall have an opportunity to comment

on such draft study, and any such comments by the Board made in writing within 120 days after the Board's receipt

of the dra ft study shall be  incorpo rated as p art of the final stu dy requir ed to be  submitted  under su bsection  (d) of this

section.
(Pub. L. 101-336 , title III, Sec. 305, July 26, 1990, 104 S tat. 360.)

Sec. 12186 Regulations

  (a) Transportation provisions

  (1) Ge neral rule

Not later  than 1 yea r after July 2 6, 199 0, the Sec retary of T ranspo rtation shall issu e regulatio ns in an acc essible

format to carry out Secs. 12182(b)(2)(B) and (C) of this title and to carry out Sec. 12184 (other than subsection

(b)(4)) of this title.

  (2) Special rules for providing access to over-the-road buses

  (A) Interim  requirem ents

  (i) Issuance

Not later  than 1 yea r after July 2 6, 199 0, the Sec retary of T ranspo rtation shall issu e regulatio ns in an acc essible

format to carry out Sec. 12184(b)(4) and 12182(b)(2)(D)(ii) of this title that require each private entity which uses an

over-the-road bus to provide transportation of individuals to provide accessibility to such bus; except that such

regulation s shall not req uire any struc tural chang es in over -the-road  buses in o rder to p rovide a ccess to ind ividuals

who use wheelchairs during the effective period of such regulations and shall not require the purchase of boarding

assistance devices to provide access to such individuals.

  (ii) Effective period

The regulations issued pursuant to this subparagraph shall be effective until the effective date of the regulations

issued under subparagraph (B ).

  (B) Final requirement

  (i) Review  of study and  interim req uiremen ts

The S ecretary sh all review the  study subm itted unde r Sec. 12 185 o f this title and the  regulation s issued pu rsuant to

subparagraph (A).

  (ii) Issuance

Not later  than 1 yea r after the da te of the sub mission o f the study un der Sec . 1218 5 of this title, the S ecretary sh all

issue in an accessible format new regulations to carry out Secs. 12184(b)(4) and 12182(b)(2)(D)(ii) of this title that

require, taking into account the purposes of the study under Sec. 12185 of this title and any recommendations

resulting from  such study, e ach priva te entity which  uses an ov er-the-road  bus to pr ovide tra nsportatio n to

individuals to provide accessibility to such bus to individuals with disabilities, including individuals who use

wheelchairs.

  (iii) Effective period
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Subjec t to Sec. 1 2185 (d) of this title, the  regulation s issued pu rsuant to this s ubpara graph sh all take effect--

(I) with respect to small providers of transportation (as defined by the Secretary), 7 years after July 26, 1990; and

(II) with respect to other providers of transportation, 6 years after July 26, 1990.

  (C) Limitation on requiring installation of accessible restrooms

The re gulations issu ed pursu ant to this pa ragraph  shall not req uire the installa tion of acc essible restr ooms in

over-the-road b uses if such installation would re sult in a loss of seating capac ity.

  (3) Standards

The regulations issued pursuant to this subsection shall include standards applicable to facilities and vehicles

covered by Secs. 12182(b)(2) and 12184 of this title.

  (b) Other provisions

Not later than 1 year after July 26, 1990, the Attorney General shall issue regulations in an accessible format to carry

out the pr ovisions o f this subcha pter not re ferred to in  subsectio n (a) of this se ction that inc lude stand ards ap plicable

to facilities and vehicles covered under Sec. 12182 of this title.

  (c) Consistency with ATBCB guidelines

Standards included in regulations issued under subsections (a) and (b) of this section shall be consistent with the

minimum  guidelines  and req uiremen ts issued by th e Archite ctural and  Transp ortation B arriers Co mplianc e Boa rd in

accordance with Sec. 12204 of this title.

  (d) Interim accessibility standards

  (1) Facilities

If final regulatio ns have no t been issue d pursua nt to this sectio n, for new c onstructio n or altera tions for wh ich a valid

and appropriate State or local building permit is obtained prior to the issuance of final regulations under this section,

and for which the construction or alteration authorized by such permit begins within one year of the receipt of such

permit an d is com pleted un der the ter ms of such  permit, co mplianc e with the U niform Fe deral Ac cessibility

Standards in effect at the time the building permit is issued shall suffice to satisfy the requirement that facilities be

readily acc essible to a nd usab le by pers ons with d isabilities as re quired u nder Se c. 1218 3 of this title, exc ept that, if

such final regulations have not been issued one year after the Architectural and Transportation Barriers Compliance

Board  has issued  the supp lemental m inimum gu idelines req uired und er Sec. 1 2204 (a) of this title, co mplianc e with

such sup plemen tal minimum  guidelines  shall be ne cessary to s atisfy the requ irement tha t facilities be re adily

accessible to and usable by persons with disabilities prior to issuance of the final regulations.

  (2) Vehicles and rail passenger cars

If final regulations have not been issued pursuant to this section, a private entity shall be considered to have

comp lied with the r equirem ents of this sub chapter, if a ny, that a veh icle or rail p assenger  car be re adily acce ssible to

and usable by individuals with disabilities, if the design for such vehicle or car complies with the laws and

regulations (including the Minimum Guidelines and Requirements for Accessible Design and such supplemental

minimum guidelines as are issued under Sec. 1220 4(a) of this title) governing accessibility of such vehicles or cars,

to the extent that such laws and regulations are not inconsistent with this subchapter and are in effect at the time such

design is substantially completed.
(Pub. L. 101-336 , title III, Sec. 306, July 26, 1990, 104 S tat. 361.)

Sec. 12187 Exemptions for private clubs and religious organizations

The provisions of this subchapter shall not apply to private clubs or establishments exempted from coverage under

title II of the Civil Rights Act of 1964 (42 U.S.C. 2000-a(e)) or to religious organizations or entities controlled by

religious organizations, including places of worship.
(Pub. L. 101-336 , title III, Sec. 307, July 26, 1990, 104 S tat. 363.)

Sec. 12188 Enforcement

  (a) In general

  (1) Availability of remedies and procedures

The remedies and procedures set forth in Sec. 204(a) of the Civil Rights Act of 1964 (42 U.S.C. 2000a-3(a)) are the

remedies and procedures this subchapter provides to any person who is being subjected to discrimination on the

basis of disability in violation of this title or who has reasonable grounds for believing that such person is about to be

subjecte d to discr imination in  violation o f Sec. 12 183 o f this title. Nothin g in this sectio n shall requ ire a perso n with

a disability to  engage in  a futile gesture  if such pers on has ac tual notice th at a perso n or orga nization co vered b y this
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subchapter does not intend to comp ly with its provisions.

  (2) Injunctive relief

In the case of violations of Sec. 12182(b)(2)(A)(iv) and Sec. 12183(a) of this title, injunctive relief shall include an

order to alter facilities to make such facilities readily accessible to and usable by individuals with disabilities to the

extent required by this subchapter. Where appropriate, injunctive relief shall also include requiring the provision of

an auxiliary aid or service, modification of a policy, or provision of alternative methods, to the extent required by

this subchapter.

  (b) Enforcement by the Attorney General

  (1) De nial of rights

  (A) Du ty to investigate

  (i) In general

The Attorney General shall investigate alleged violations of this subchapter, and shall undertake periodic reviews of

compliance of covered entities under this subchapter.

  (ii) Attorney general certification

On the application of a State or local government, the Attorney General may, in consultation with the Architectural

and Transportation Barriers Co mpliance Board, and after prior notice and a p ublic hearing at which persons,

including in dividuals w ith disabilities, a re prov ided an o pportu nity to testify again st such certific ation, certify tha t a

State law or local building code or similar ordinance that establishes accessibility requirements meets or exceeds the

minimum requirements of this chapter for the accessibility and usability of covered facilities under this subchapter.

At any enfo rcemen t procee ding und er this sectio n, such cer tification by the  Attorney G eneral sha ll be rebu ttable

evidence that such State law or local ordinance does meet or exce ed the minimum requirements of this chapter.

  (B) Potential violation

If the Attorn ey Gene ral has rea sonable  cause to b elieve that--

(i) any person or group of persons is engaged in a pattern or practice of discrimination under this subchapter; or

(ii) any person or group of persons has been discriminated against under this subchapter and such discrimination

raises an issu e of gene ral public  importa nce, the A ttorney G eneral m ay comm ence a civ il action in an y appro priate

United S tates district co urt.

  (2) Authority of court

In a civil actio n under p aragrap h (1)(B ), the cour t--

(A) may grant any equitable relief that such court considers to be appropriate, including, to the extent required by

this subcha pter--

(i) granting te mpora ry, prelimina ry, or perm anent relief;

(ii) providing an auxiliary aid or service, modification of policy, practice, or procedure, or alternative method; and

(iii) making facilities readily accessible to and usable by individuals with disabilities;

(B) may award such other relief as the court considers to be appropriate, including monetary damages to persons

aggrieved when requested by the Attorney General; and

(C) may, to  vindicate th e public in terest, assess a  civil penalty a gainst the en tity in an amo unt--

(i) not exceeding $50,000 for a first violation; and

(ii) not exceeding $100,000 for any subsequent violation.

  (3) Single violation

For pu rposes o f paragra ph (2)(C ), in determ ining wheth er a first or sub sequent v iolation ha s occurre d, a

determination in a single action, by judgment or settlement, that the covered entity has engaged in more than one

discriminatory act shall be counted as a single violation.

  (4) Punitive damages

For purposes of subsection (b)(2)(B) of this section, the term "monetary damages" and "such other relief" does not

include punitive damages.

  (5) Judicial consideration

In a civil actio n under p aragrap h (1)(B ), the cour t, when co nsidering w hat amo unt of civil pe nalty, if any, is

appropriate, shall give consideration to any good faith effort or attempt to comply with this chapter by the entity. In

evaluating good faith, the court shall consider, among other factors it deems relevant, whether the entity could have

reasonably anticipated the need for an appropriate type of auxiliary aid needed to accommodate the unique needs of

a particular individua l with a disability.
(Pub. L. 101-336 , title III, Sec. 308, July 26, 1990, 104 S tat. 363.)
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Sec. 12189 Examinations and courses

Any person that offers examinations or courses related to applications, licensing, certification, or credentialing for

secondary or postsecondary education, professional, or trade purposes shall offer such examinations or courses in a

place and manner accessible to persons with disabilities or offer alternative accessible arrangements for such

individuals.
(Pub. L. 101-336 , title III, Sec. 309, July 26, 1990, 104 S tat. 365.)

SUBCHAPTER IV--MISCELLANEOUS PROVISIONS

Sec. 12201 Construction

  (a) In general

Except as otherwise provided in this chapter, nothing in this chapter shall be construed to apply a lesser standard

than the standards applied under title V of the Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.) or the regulations

issued by Federal agencies pursuant to such title.

  (b) Relationship to other laws

Nothing in this chapter shall be construed to invalidate or limit the remedies, rights, and procedures of any Federal

law or law of any State or political subdivision of any State or jurisdiction that provides greater or equal protection

for the rights of individuals with disabilities than are afforded by this chapter. Nothing in this chapter shall be

construed to preclude the prohibition of, or the imposition of restrictions on, smoking in places of employment

covered by subchapter I [42 U.S.C. 12111 et seq.], in transportation covered by subchapter II or III [42 U.S.C.

12131 et seq. or 12 181 et seq.], or in places of public accommo dation covered by subchapter III.

  (c) Insurance

Subcha pters I thro ugh IV o f this chapte r shall not b e constru ed to pr ohibit or r estrict--

(1) an insurer, hospital or medical service company, health maintenance organization, or any agent, or entity that

administers benefit plans, or similar organizations from underwriting risks, classifying risks, or administering such

risks that are based on or not inconsistent with State law; or

(2) a person or organization covered by this chapter from establishing, sponsoring, observing or administering the

terms of a bona fide benefit plan that are based on underwriting risks, classifying risks, or administering such risks

that are based on or not inconsistent with State law; or

(3) a person or organization covered by this chapter from establishing, sponsoring, observing or administering the

terms of a bona fide benefit plan that is not subject to State laws that regulate insurance.

Paragraphs (1), (2), and (3) shall not be used as a subterfuge to evade the pu rposes of subchapter I and III.

  (d) Accommodations and services

Nothing in this chapter shall be construed to require an individual with a disability to accept an accommodation, aid,

service, o pportu nity, or ben efit which suc h individu al choos es not to ac cept.
(Pub. L. 101-336 , title V, Sec. 501, July 26, 1990 , 104 Stat. 369.)

Sec. 12202 State immunity

A State sh all not be im mune un der the ele venth am endme nt to the Co nstitution of the  United S tates from a n action in

Federal or State court of competent jurisdiction for a violation of this chapter. In any action against a State for a

violation o f the require ments of this  chapter, r emedie s (including  remedie s both at law  and in eq uity) are ava ilable

for such a violation to the same extent as such remedies are available for such a violation in an action against any

public or private entity other than a State.
(Pub. L. 101-336 , title V, Sec. 502, July 26, 1990 , 104 Stat. 370.)

Sec. 12203 Prohibition against retaliation and coercion

  (a) Retaliation

No person shall discriminate against any individual because such individual has opposed any act or practice made

unlawful by this chapter or because such individual made a charge, testified, assisted, or participated in any manner

in an investigation, proceeding, or hearing under this chapter.

  (b) Interference, coercion, or intimidation

It shall be unlawful to coerce, intimidate, threaten, or interfere with any individual in the exercise or enjoyment of, or
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on account of his or her having exercised or enjoyed, or on account of his or her having aided or encouraged any

other individual in the exercise or enjoyment of, any right granted or protected by this chapter.

  (c) Remedies and procedures

The re medies a nd pro cedure s available  under S ecs. 121 17, 12 133, an d 121 88 of this title s hall be av ailable to

aggrieved persons for violations of subsections (a) and (b) of this section, with respect to subchapter I [42 U.S.C.

12111  et seq.], subchapte r II [42 U.S.C . 12131 e t seq.] and subch apter III [42 U .S.C. 1218 1 et seq.], respectively.
(Pub. L. 101-336 , title V, Sec. 503, July 26, 1990 , 104 Stat. 370.)

Sec. 12204 Regulations by the Architectural and Transportation Barriers Compliance Boa rd

  (a) Issuance of Guidelines

Not later than 9 months after the date of enactment of this Act [July 26, 1990], the Architectural and Transportation

Barriers Compliance Board shall issue minimum guidelines that shall supplement the existing Minimum Guidelines

and Requirements for Accessible De sign for purposes of subchapters of this chapter.

  (b) Contents of Guidelines

The supplemental guidelines issued under subsection (a) of this section, shall establish additional requirements,

consistent w ith this chapte r, to ensure  that buildin gs, facilities, rail p assenger  cars, and  vehicles ar e accessib le, in

terms of architecture and design, transportation, and communication, to individuals with disabilities.

  (c) Qualified Historic Properties

  (1) In general

The sup plemen tal guideline s issued un der subs ection (a)  of this section , shall include  proced ures and  requirem ents

for alterations that will threaten or destroy the historic significance of qualified historic buildings and facilities as

defined in 4.1.7(1)(a) of the Uniform Federal Acce ssibility Standards.

  (2) Sites eligible for listing in national register

With re spect to a lterations o f buildings o r facilities that are  eligible for listin g in the Na tional Re gister of H istoric

Places under the National Historic Preservation Act (16 U.S.C. 470 et seq.), the guidelines described in paragraph

(1) shall, at a minimum, maintain the procedures and requirements established in 4.1.7 (1) and (2) of the Uniform

Federal Accessibility Standards.

  (3) Other sites

With respect to alterations of buildings or facilities designated as historic under State or local law, the guidelines

described in paragraph (1) shall establish procedures equivalent to those established by 4.1.7(1) (b) and (c) of the

Uniform  Federa l Accessib ility Standard s, and shall r equire, at a  minimum , complia nce with the  requirem ents

established in 4.1.7(2) of such standards.
(Pub. L. 101-336, ti t le V, Sec.  504, July 26,  1990, 104 Stat.  370)

Sec. 12205 Attorney's fees

In any action or administrative proceeding commenced pursuant to this chapter, the court or agency, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee, including litigation

expense s, and co sts, and the U nited State s shall be liab le for the for egoing the  same as a  private ind ividual.
(Pub. L. 101-336 , title V, Sec. 505, July 26, 1990 , 104 Stat. 371.)

Sec. 12206 Technical assistance

  (a) Plan for Assistance

  (1) In general

Not later than 180 days after the date of enactment of this Act [July 26, 1990], the Attorney General, in consultation

with the Chair of the Equal Employment Opportunity Commission, the Secretary of Transportation, the Chair of the

Architectural and Transportation Barriers Compliance Board, and the Chairman of the Federal Communications

Comm ission, shall d evelop  a plan to a ssist entities cov ered und er this chap ter, and o ther Fed eral agen cies, in

understanding the responsibility of such entities and agencies under this chapter.

  (2) Publication of plan

The A ttorney G eneral sha ll publish the  plan refer red to in p aragrap h (1) for p ublic com ment in ac cordan ce with

subchapter II of chapter 5 of title 5 (commonly known as the Ad ministrative Procedure Act).

  (b) Agency and Public Assistance

The A ttorney G eneral m ay obtain th e assistance  of other F ederal ag encies in ca rrying out su bsection  (a) of this

section, inc luding the N ational C ouncil on  Disability, the  Preside nt's Comm ittee on E mploym ent of Pe ople with
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Disabilities, the Small Business Administration, and the Department of Commerce.

  (c) Implementation

  (1) Rendering assistance

Each Federal agency that has responsibility under paragraph (2) for implementing this chapter may render technical

assistance to individuals and institutions that have rights or duties under the respective title or titles for which such

agency has resp onsibility.

  (2) Implementation of titles

  (A) Title I

The Equal Employment Opportunity Commission and the Attorney General shall implement the plan for assistance

developed under subsection (a) of this section, for title I.

  (B) Title II

  (i) Subtitle A

The Attorney General shall implement such plan for assistance for subtitle A of title II.

  (ii) Subtitle B

The Secretary of Transpo rtation shall implement such plan for assistance for subtitle B of title II.

  (C) Title III

The Attorney General, in coordination with the Secretary of Transportation and the Chair of the Architectural

Transportation Barriers Compliance Board, shall implement such plan for assistance for title III, except for Sec.

12184 of this title, the plan for assistance for which shall be implemented by the Secretary of Transportation.

  (D) Title IV

The C hairman  of the Fed eral Com municatio ns Com mission, in c oordin ation with the  Attorney G eneral, sha ll

implement such plan for assistance for ti tle IV.

  (3) Te chnical ass istance ma nuals

Each F ederal ag ency that ha s respon sibility under  paragra ph (2) fo r implem enting this ch apter, sha ll, as part of its

impleme ntation resp onsibilities, en sure the av ailability and  provisio n of app ropriate te chnical ass istance ma nuals to

individuals or entities with rights or duties under this chapter no later than six months after applicable final

regulations are published under ti tles I ,  II ,  III , and IV.

  (d) Gra nts and C ontracts

  (1) In general

Each Federal agency that has responsibility under subsection (c)(2) of this section for implementing this chapter may

make grants or award contracts to effectuate the purposes of this section, subject to the availability of appropriations.

Such grants and contracts may be awarded to individuals, institutions not organized for profit and no part of the net

earnings of which inures to the benefit of any private shareholder or individual (including educational institutions),

and asso ciations rep resenting ind ividuals wh o have rig hts or dutie s under this  chapter. C ontracts m ay be awa rded to

entities organized for profit, but such entities may not be the recipients or grants described in this paragraph.

  (2) Dissemination of information

Such grants and contracts, among other uses, may be designed to ensure wide dissemination of information about the

rights and duties established by this chapter and to provide information and technical assistance about techniques for

effective compliance with this chapter.

  (e) Failure to Receive Assistance

An employer, public accommodation, or other entity covered under this chapter shall not be excused from

comp liance with th e require ments of this  chapter b ecause o f any failure to r eceive tec hnical assista nce und er this

section, including any failure in the development or dissemination of any technical assistance manual authorized by

this section.
(Pub. L. 101-336 , title V, Sec. 506, July 26, 1990 , 104 Stat. 371.)

Sec. 12207 Federal wilderness areas

  (a) Study

The National Council on Disability shall conduct a study and report on the effect that wilderness designations and

wilderness land management practices have on the ability of individuals with disabilities to use and enjoy the

National Wilderness Preservation System as established under the W ilderness Act (16 U.S.C. 1131  et seq.).

  (b) Submission of Report

Not later  than 1 yea r after the en actment o f this Act [July 2 6, 199 0], the N ational C ouncil on  Disability sh all submit
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the report required under subsection (a) of this section to Congress.

  (c) Specific Wilderness Access

  (1) In general

Congress reaffirms that nothing in the Wilderness Act is to be construed as prohibiting the use of a wheelchair in a

wilderness area by an individual whose disability requires use of a wheelchair, and consistent with the Wilderness

Act no agency is required to provide any form of special treatment or accommodation, or to construct any facilities

or modify any conditions of lands within a wilderness area in order to facilitate such use.

  (2) Definition

For purposes of paragraph (1), the term "wheelchair" means a device designed solely for use by a mobility-impaired

person for locomotion, that is suitable for use in an indoor pedestrian area.
(Pub. L. 101-336 , title V, Sec. 507, July 26, 1990 , 104 Stat. 372.)

Sec. 12208 Transvestites

For the purposes of this chapter, the term "disabled" or "disability" shall not apply to an individual solely because

that individual is a transvestite.
(Pub. L. 101-336 , title V, Sec. 509, July 26, 1990 , 104 Stat. 373.)

Sec. 12209 Instrumentalities of the Cong ress

The General Accounting Office, the Government Printing Office, and the Library of Congress shall be covered as

follows:

  (1) In general

The rights and protections under this chapter shall, subject to paragraph (2), apply with respect to the conduct of

each instrumentality of the Congress.

  (2) Establishment of remedies and procedures by instrumentalities

The ch ief official of ea ch instrum entality of the C ongress sh all establish re medies a nd pro cedure s to be utilize d with

respect to the rights and protections provided pursuant to paragraph (1).

  (3) Report to Congress

The chief official of each instrumentality of the Congress shall, after establishing remedies and procedures for

purposes of paragraph (2), submit to the Cong ress a report describing the remedies and procedu res.

  (4) Definition of instrumentalities

For purposes of this section, the term "instrumentality of the Congress" means the following:1 the General

Accou nting Office , the Gov ernmen t Printing O ffice, and the  Library o f Congre ss.1

_____

1 So in o riginal.

  (5) Enfo rcemen t of emplo yment rights

The remedies and procedures set forth in section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16) shall be

available to any employee of an instrumentality of the Congress who alleges a violation of the rights and protections

under sections 12112 through 12114 of this title that are made applicable by this section, except that the authorities

of the Equal Employment Opportunity Commission shall be exercised by the chief official of the instrumentality of

the Congress.

  (6) Enforcement of rights to public services and accommodations

The remedies and procedures set forth in section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16) shall be

available to any qualified person with a disability who is a visitor, guest, or patron of an instrumentality of Congress

and who alleges a violation of the rights and protections under sections 12131 through 12150 of this title or section

12182 or 12183 of this title that are made applicable by this section, except that the authorities of the Equal

Employment Op portunity Commission shall be exercised by the chief official of the instrumentality of the Congress.

  (7) Construction

Nothing in this section shall alter the enforcement procedures for individuals with disabilities provided in the

Gener al Acco unting Offic e Perso nnel Act o f 1980  and regu lations pro mulgated  pursuan t to that Act.
(Pub. L. 101-336, title V, Sec. 509, July 26, 1990, 104 Stat. 373; Pub. L. 102-166, title III, Sec. 315, Nov. 21, 1991, 105 Stat. 1095; Pub. L. 104-1, title II, Secs.

201(c)(1), 210(g), Jan. 23 , 1995, 109 S tat. 8, 16.)



-32-Published by SpecialEdLaw.net - June, 2000

Sec. 12210 Illegal use of drugs

  (a) In General

For pu rposes o f this chapte r, the term " individua l with a disab ility" does n ot include  an individ ual who is c urrently

engaging in the illegal use of drugs, when the covered entity acts on the basis of such use.

  (b) Rules of Construction

Nothing in subsection (a) of this section, shall be construed to exclude as an individual with a disability an individual

who--

(1) has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use

of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in such use;

(2) is participating in a supervised rehabilitation program and is no longer engaging in such use; or

(3) is erroneously regarded as engaging in such use, but is not engaging in such use;

except that it shall not be a violation of this chapter for a covered entity to adopt or administer reasonable policies or

procedures, including but not limited to drug testing, designed to ensure that an individual described in paragraph (1)

or (2) is no  longer en gaging in the  illegal use of d rugs; how ever, noth ing in this sectio n shall be c onstrued  to

encourage, prohibit, restrict, or authorize the conducting of testing for the illegal use of drugs.

  (c) Health and Other Services

Notwithstanding subsection (a) of this section and Sec. 12211(b)(3) of this title, an individual shall not be denied

health services, or services provided in connection with drug rehabilitation, on the basis of the current illegal use of

drugs if the individual is otherwise entitled to such services.

  (d) Definition of Illegal use of drugs

  (1) In general

The term "illegal use of drugs" means the use of drugs, the possession or distribution of which is unlawful under the

Controlled Substances Act (21 U.S.C. 812). Such term does not include the use of a drug taken under supervision by

a licensed health care professional, or other uses authorized by the Controlled Substances Act or other provisions of

Federal law.

  (2) Drugs

The term "drug" means a controlled substance, as defined in schedules I through V of Sec. 202 of the Controlled

Substances Act (21 U.S.C. 81 2).
(Pub. L. 101-336 , title V, Sec. 510, July 26, 1990 , 104 Stat. 375.)

Sec. 12211 Definitions

  (a) Ho mosexu ality and B isexuality

For purposes of the definition of "disability" in Sec. 12102(2) of this title, homosexuality and bisexuality are not

impairments and as such are not disabilities under this chapter.

  (b) Certain Conditions

Unde r this chapte r, the term " disability" sh all not includ e--

(1) transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from

physical impairments, or other sexual behavior disorders;

(2) compulsive gambling, kleptomania, or pyromania; or

(3) psychoactive substance use disorders resulting from current illegal use of drugs.
(Pub. L. 101-336 , title V, Sec. 511, July 26, 1990 , 104 Stat. 376.)

Sec. 12212 Alternative means of dispute resolution

Where appropriate and to the extent authorized by law, the use of alternative means of dispute resolution, including

settlement n egotiation s, conciliatio n, facilitation, m ediation, fa ctfinding, m initrials, and a rbitration, is e ncourag ed to

resolve disputes arising under this chapter.
(Pub. L. 101-336 , title V, Sec. 513, July 26, 1990 , 104 Stat. 377.)

Sec. 12213 Severability

Should any provision in this chapter be found to be unconstitutional by a court of law, such provision shall be

severed from the remainder of the chapter, and such action shall not affect the enforceability of the remaining

provisions of the chapter.
(Pub. L. 101-336 , title V, Sec. 514, July 26, 1990 , 104 Stat. 378.)   


